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MAR 3 0 201._;

RECEIVED

MAR 3 0 2010

J. DAVID NAVARRO,
By KATHY J. BiEHL

Ada County Clerk
ANDREW J.J. WOLF
#35408, ICC
P.O. BOX 70010
BOISE, ID 83707

APR 05 2010

Petitioner,

J. DAVID NAVARRO,
J. WEATHERBY
DEPUTv

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
000

ANDREW J.J. WOLF,

)
)
)
)
)
)
)
)
)

Petitioner,
VS.

STATE OF IDAHO,
Respondent.

CASE NO. CV-PC-2010-1695
SUPPLEMENTAL MOTION FOR ENLARGEMENT
OF TIME TO FILE RESPONSE TO CONDITIONAL
ORDER SUMMARILY DISMISSING PETITION
FOR POST CONVICTION RELIEF

---------------------------)
COMES NOW, Andrew J. J. Wolf, petitioner pro se, in the above-entitled
matter brings before this court a Supplemental Motion for Enlargement of Time for
the following reasons set forth.
Petitioner on March 23, 2010, had submitted to prison officials a Motion for
Enlargement of Time to File

Respon'ttl\n~~~f)IS~Efi100ssal.

not leave the Facility for the U.S. Mail
This Court on March 23, 2010, issued

J[)1S:~
a~onal

Petition for Post-Conviction Relief. Petitioner

This did

2010.
Order Summarily Dismissing

rece~s

on March 25, 2010.

Petitioner asserts the same reasons set forth in the Motion for Enlargement
of Time to File Response to Motion for Summary Dismissal towards this Court's
Conditional Order Summarily Dismissing Petition for Post Conviction Relief, and
requests an additional thirty (30) days to respond to the Court's Conditional Order
Dismissing Petition for Post Conviction Relief.
SUPPLEMENTAL MOTION FOR ENLARGEMENT OF TIME - 1

00200

Petitioner as well on March 23, 2010, had sent off the Affidavits that needed
to be signed that support some of the Grounds that are presented in the Amended
Petition as well as request for further case law that is needed from the Idaho
State Law Library which petitioner has no access to due to budgetary constraints
and has to rely on a third party to obtain those materials for him.
Based upon the foregoing it is requested that the reply be submtted no latter
than May 12, 2010, which is thirty days beyond the current April 12, 2010 due
date.
DATED this 25th day of March, 2010.

VERIFICATION
Andrew J.J. Wolf, declares that; the party is the petitioner in the above
entitled matter, and, that all statements are true and correct to the best of
his knowledge and belief. 28 U.S.C. §1746; 28 U.S.C. §1621 •

/

.
P )tloner
CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 25th day of March, 2010, I mailed the foregoing
original to the Court for the purposes of filing with the Court and of mailing
a true and correct copy via the prison mail system for processing to the U.S.
Mail system to:
ADA COUNTY PROSECUTOR
200 W. Front St. Rm 3191
Boise, ID 8370~-7300

l Andrew J.J.

SUPPLEMENTAL MOTION FOR ENLARGEMENT OF TIME - 2

0020f

ECEIVED

o8 2010

APR - 8 2010

J. DAVID NAVARRO,

County

By eARLY LATIMORE
DEPUTY

1 ANDREW J. J. WOLF
#35408, ICC, P20A
2 P.O. BOX 70010
BOISE, ID 83707
3

Petitioner,

4

5

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

6

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
000

7

ANDREW J.J. WOLF,
8

Petitioner,

9

vs.
10

STATE OF IDAHO,

11

Respondent.

12

13

COMES NOW,

)
)
)
)
)
)
)
)
)
)

Case No. CV-PC-2010-1695
MOTION FOR ORDER ALLOWING
DISCOVERY PURSUANT TO ICR 57(b)

Andrew J.J. Wolf, Petitioner pro se,

and pursuant to Rule 57(b),

14

ICR, moves this Court for an Order allowing petitioner to conduct discovery in

15

Rules 26, 33, 34 and 36, of the Idaho Rules of Civil Procedure, in order to conduc

16

discovery upon petitioner's former Attorney's who represented him in both of the

17

Felony Case's CR-FE-2007-1230 and CR-FE-2007-1428, for the purposes of obtaining

18

interrogatories, admissions form former Attorney's and documents from them as well

19

as petitioner's prison medical records for they are not available to petitioner

20

without an Order from this Court for those said medical records.

21

Petitioner further supports this Motion for Order Allowing Discovery with the

22

accompanying Affidavit of Andrew J.J. Wolf In Support of Motion for Order Allowing

23

Discovery.

24

II

25

II

26

MOTION FOR ORDER ALLOWING DISCOVERY PURSUANT TO ICR 57(b)
CASE NO. CV-PC-2010-1695
1

00202

DATED this 5th day of April, 2010.
2

3
4

VERIFICATION

5
6

STATE OF IDAHO

)
)

7

COUNTY OF ADA

)

8

ss.

says, that; the party
all statements are true

ANDREW J.J.

9

10
11

12

+h

SUBSCRIBED, SWORN and AFFIRMED to before me this ~ day of April, 2010.

13

14

Notary Public for Idaho

15

Commission expires:

16

19

20
21

I

I

CERTIFICATE OF MAILING

17

18

9/; 0 It "3

I HEREBY CERTIFY that on the ~~day of APRIL, 2010, I mailed the original to
of the foregoing to the Court and a true and correct copy via the prison mail
system for processing to the U.S Mail system addressed to:
FAFA ALIDJANI
Ada County Deputy Prosecutor
200 W. Front St. Rm 3191
Boise, ID 83702-7300

22

23
24

25

26

MOTION FOR ORDER ALLOWING DISCOVERY PURSUANT TO ICR 57(b)
CASE NO. CV-PC-2010-1695
2

00203

ECEI

ED

8 2010

2

o8 2010
J. DAVID NAVARRO, Clerk

ANDREW J.J. WOLF
#35408, ICC, P20A
P.O. Box 70010
BOISE, ID 83707

By eARLY LATIMORE
DEPUTY

3

Petitioner,
4

5

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

6

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

7

000

ANDREW J.J. WOLF,

)

8

Petitioner,
9

vs.
STATE OF IDAHO,
11

Respondent.

)
)

AFFIDAVIT OF ANDREW J.J. WOLF
IN SUPPORT OF MOTION FOR ORDER
ALLOWING DISCOVERY

)
)

12
13

STATE OF IDAHO

14

County of Ada

16

Case No. CV-PC-2010-1695

)
)
)

10

15

)
)

)
)
)

SSe

ANDREW J. J. WOLF, being first duly sowrn upon oath deposes and says:
1.

I am the petitioner in the above-entitled case and bring before this

17

Court this Affidavit to support my reasons to conduct discovery in order to show

18

this Court all of the material issues of fact to support the Fourteen Grounds that

19

are before this Court on Post-Conviction Relief.

20

2.

This Court in its Order Conditionally Dismissing Petition ("Order") has

21

stated, "Wolf provided no written statements from any witnesses who would be able

22

to give testimony themselves as to facts within their knowledge, or based upon

23

otherwise verifiable information." (Order, p.14, Lns.20-22.)

24

3.

First the State has failed to offer any evidence to support its request

25
26

AFFIDAVIT OF ANDREW J.J. WOLF IN SUPPORT OF MOTION
FOR ORDER ALLOWING DISCOVERY
1

00204

for Summary Dismissal that was Filed on March 11, 2010. It is obvious that counsel
2

for the respondent failed to read all of my pleadings before the court due to her

3

answer that I had failed to support my grounds for post conviction relief without

4

any "affidavits, records, or other admissible evidence" when if fact I had

5

submitted a 24 page Affidavit with several pages of exhibits. See: Respondent's

6

Answer to AMended Petition for Post Conv. Releif p.4, Third Affirmative Defense.

7

It it obvious that Counsel for the respondents did nothing more than make use of

8

a "Boiler Plate" Answer rather than taking time to fully and properly address my

9

Amended Petition, Affidavit and supporting Exhibits.

10

4.

In respects to the page 15 of the Order regarding whether my guilty plea

11

was voluntary, intelligent and knowing. Discovery is needed in respects to

12

production of of documents for I am not permitted under Title 9 Idaho Code to use

13

Public Writtings Request to obtain any portion of my IDOC Central File or IDOC

14

Medical Records. Therefore, I am unable to fully prove this allegation without

15

a Court order from the Court or in the alternative a request for production of

16

documents.

17

5.

In respects to page 17 of the Order regarding the respondents misconduct

18

in not disclosing a copy of the search warrant or probable cause affidavit

19

rendering my guilty plea involuntary the court in its footnote (footnote 20)

20

states in part; "He provides no affidavit from his trial counsel that in fact

21

copies of the search warrant and probable cause affidavit were not provided to

22

his counsel". Again if this Court were to permit me to conduct discovery I could

23

do discovery on Steve Bottimer who performed the preliminary hearing for me and

24

also had provided him on August 31, 2007, 31 pages of discovery and a Cover Letter

25

regarding CR-FE-2007-1230. Futhermore it could also be performed on Michael Lojek

26

AFFIDAVIT OF ANDREW J.J. WOLF IN SUPPORT OF MOTION
FOR ORDER ALLOWING DISCOVERY
2

00205

1

for the same purposes in respects to both felony charges for he took over the case

2

after it was bound over to District Court and the prosecution had a continuing

3

duty to release discovery whether it be exculpatory or not. For the very same

4

reasons as set forth her this court should grant an evidentiary hearing in order

5

for me to call all my former attorney's to the stand to be questioned.

6

6. In respects to the decision to disqualify Judge Wetherell was a strategic

7

decision as set forth in the Order on page 23. I find it very amazing this Court

8

is a mind reader and knows that Anthony R. Geddes, Trial Counsel for me, had told

9

this Court that it was a strategic decision to disqualify Judge Wetherell when

10

Mr. Geddes not even one time had spoken with me prior to being transported to the

11

Ada County Courthouse the day that I appeared before Judge Wetherell.

12

7.

As I have already stated, I am not required upon Motion for Summary

13

Dismissal to prove my allegations. I am only required to come forward with some

14

evidence supporting each element of my allegation. I am merely required to come

15

forward with an Affidavit, which I have that shows documents, records, physical

16

evidence to support my allegations in order to be granted discovery.

17

8.

This Court is no permitted to determine credibility issues and if it

18

cannot decide upon conflicting pieces of evidence to be believed, which the

19

responent has not offered any evidence to refute my First Amended Petition and

20

Affidavit of Andrew J.J. Wolf and its Exhibits. This court must either grant me

21

leave to conduct discovery upon my former attorneys and the state due to the fact

22

the evidence sought is in the possession of the state and trial counsel who is

23

being alleged to be ineffective.

24

9.

For the reasons set forth herein and based upon the pleadings that I have

25

before this court previously it is requested that this Court permit me to conduct

26

AFFIDAVIT OF ANDREW J.J. WOLF IN SUPPORT OF MOTION
FOR ORDER ALLOWING DISCOVERY
3

00206

discovery or in the alternative order that an evidentiary hearing be set for the
2 purposes of offering proof by placing former counsel on the stand to prove my
3 ineffective assistance of counsel grounds before this Court.
4

Further your affiant sayeth naught.

5
6
7

8

SUBSCRIBED, SWORN and AFFIRMED to before me this

t>

1t.
day of APRIL, 2010.

9

10

l

.

11

Commission expires:
12

15
16

17

I

I

CERTIFICATE OF MAILING

13

14

~
9 tlOLL3

iotary Public for Idaho (

~ ~6f

I HEREBY CERTIFY that on the
APRIL, 2010, I mailed the original of
the foregoing to the Court and a true and correct copy via the prison mail system
for processing to the U.S. Mail system addressed to:
FAFA ALIDJANI
da County Deputy Prosecutor
200 W. Front St. Rm 3191
osie, ID 83702-7300

18
19

20
21

22
23
24

25

26

FFIDAVIT OF ANDREW J.J. WOLF IN SUPPORT OF MOTION
OR ORDER ALLOWING DISCOVERY
4

00207

08
NAVARRO,

ANDREW J.J. WOLF
#35408, ICC, P20A
2 P.O. Box 70010
Boise, ID 83707

eARLY LATIMORE
DEPUTY

3

Petitioner,
4

5

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

6

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
000

7

ANDREW J.J. \vOLF,
8

Petitioner,
9

vs.
10

STATE OF IDAHO,
11

Respondent.

12
I3

)
)
)
)
)
)
)
)
)
)

Case No. CV-PC-2010-1695
OBJECTION TO CONDITIONAL ORDER
SUMMARILY DISMISSING PETITION
FOR POST CONVICTION RELIEF

COMES NOW, Andrew J.J. Wolf, petitioner pro se, who brings before this

14

Court pursuant to Rule 12, IRCP, its objection to this Court's Conditional Order

15

Summarily Dismissing Petition for Post Conviction Relief (hereinafter "Order") for

16

the reasons set forth below.

17

This Court upon review of the pleadings filed in this case by petitioner and

18

counsel for respondents filed a Order conditionally dismissing petitioner's

19

petition for post-conviction relief on March 23, 2010, or in another way a Notice

20

of Intent to Dismiss pursuant to I.C. §19-4906(b), it should also be noted, again

21

this court incorrectly cited §19-4906(b) as§19-4906(2), see Order, p. 2, Ln. 17.

22

Again, for a second time in the course of these post-conviction relief

23

proceedings this Court has gone on its tirade of petitioner's crime in the Order,

24

see Order pp.3-4, Lns. 1-24, 1-23, when it serves no purpose in respects to the

25

reasons to conditionally dismiss the post-conviction petition. Furthermore, this

26
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highly prejudicial and biased tirade by this Court in the Order chose to send a
2

copy of it to the Department of Corrections Central Records who will then place

3

it in the petitioner's central file. This is nothing more than adding to the

4

pre-sentence report that is in the petitioner's file as far as petitioner is

5

concerned and adversely effects petitioner when appearing before the Parole

6

Commission and/or Classification Committee without proper corrections and/or

7

the opportunity to rebut it.

8

This Court has not done this just this one occasion but twice now. See: Order

9

Denying Motion for Hybrid Counsel March 5, 2010, and this action by the Court is

10

nothing less than self-serving her own ego and clearly demonstrates her actions

11

are nothing less than being prejudicial and biased.

12

This is in direct violation of the very Cannons this your Honor has sworn

13

to uphold. See Cannon 3, "A judge shall perform the duties of judicial office

14

impartially and diligently, and Cannon 3, B.(6) "A judge shall perform judicial

15

duties without bias or prejudice. A Judge shall not, in the performance of

16

judicial duties, by words or conduct manifest bias or prejudice~ In the Commentary

17

of this very cannon it states in part; itA judge must perform judicial duties

18

impartially and fairly. A judge who manifests bias on any basis in a proceeding

19

impairs the fairness of the proceeding and brings the judiciary into disrepute."

20

CONCLUS ION

21

For the reasons set forth above, and as well as the previous pleadings on

22

the record

23

that the Department of Corrections Central Records remove and expunge any and all

24

references to the Court Order Denying Motions filed on March 5, 2010 and the

25

Conditional Order Summarily Dismissing Petition for Post Conviction Relief filed

26
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CASE NO. CV-PC-2010-l695
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on March 23, 2010, and returned to the Court, and that the court refrain from
2

doing these actions in the future and for any further relief that is predicated

3

by law.

4

DATED this 6th day of APRIL, 2010.

5
6
7
8
9

10
II

12
13

14
15

16
17

18
19

20
21

22
23
24

25
26
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1

VERIFICATION

2

STATE OF IDAHO

)

3

COUNTY OF ADA

)

) ss.

4

ANDREW J.J. WOLF, being sworn under oath deposes and says, that; the party

5

is the petitioner in the above-entitled matter, and, that all statements are true

6

and correct to the best of his knowledge and

7
8

t~

9
10

SUBSCRIBED, SWORN and AFFIRMED to before me this

~

day of __AP
__R_IL
___________

2010.

11
Notary Public for Idaho

12

Commission expires:

13

16

~I

CERTIFICATE OF MAILING

14
15

9 /;t? /;1

I HEREBY CERTIFY that on the

~4 day

of

_A_P_R_I_L_____ , 2010, I mailed the

foregoing original to the Court for the purposes of filing with the Court and of

17 mailing a true and correct copy via the prison mail system for processing to the
18

U. S. Mail System to:

19

ADA COUNTY PROSECUTOR
200 W. Front St. Rm 3191
Boise, ID 83707

20
21

Andrew J.J. Wo

22

23
24

25
26 OBJECTION TO ORDER CONDITIONALLY DISMISSING PETITION

E NO. CV-PC-201Q-1695

4
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APR 13 2010
J. DAVID NAVARRO,
By J. WEATHERBY
DEP!JT\(

1

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

2

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

3
4

ANDREW WOLF,
5

ORDER DENYING REQUESTS FOR
DISCOVERY

7

vs.

8

THE STATE OF IDAHO,

9

Case No. CV-PC-2010-1695

Petitioner,

6

Res ondent.

10
11

12

On January 28,2010, the Petitioner, ANDREW WOLF, filed a Petition for Post Conviction
Relief, alleging ineffective counsel in two cases. The State answered and the Court entered an order
conditionally dismissing the Petition for Post-conviction Relief on March 23, 2010. At Wolfs

13
14

15

request the Court extended the time for filing a response to the Court's conditional order to May 3,
2010. On April 8,2010, Wolf filed a Motion for Discovery.
Based on the following, the Court denies discovery in an exercise of discretion.
ANALYSIS

16
17

Although the Idaho Rules of Civil Procedure generally apply to proceedings on an
application for post-conviction relief, the discovery provisions contained in those rules are not

18

applicable unless specifically ordered by the court. I.C.R. 57(b); State v. LePage, 138 Idaho 803,
19
20
21

22

23

24

810,69 P.3d 1064,1071 (Ct.App. 2003) (citing Aeschliman v. State, 132 Idaho 397,402,973 P.2d
749, 754 (Ct.App.1999)). I.C.R. 57(b) provides as follows:
(b) Filing and Processing. The petition for post-conviction relief shall be
filed by the clerk of the court as a separate civil case and be processed under the
Idaho Rules of Civil Procedure except as otherwise ordered by the trial court;
provided the provisions for discovery in the Idaho Rules of Civil Procedure shall not
apply to the proceedings unless and only to the extent ordered by the trial court.
I.c.R. 57(b) (emphasis added).

25
26
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Discovery during post-conviction relief proceedings is a matter put to the sound discretion of
1

the district court. Aeschliman, 132 Idaho at 402, 973 P.2d at 754. Unless necessary to protect
2

Wolfs substantial rights, the Court is not required to order discovery. Id. In order to be granted

3

discovery, a post-conviction applicant must identify the specific subject matter where discovery is

4

requested and why discovery as to those matters is necessary to his application. See Id. at 402-03,

5

973 P.2d at 754-55. In this first request made after the Court conditionally dismissed his Petition,

6

Wolf filed a general "blanket" request for discovery. He failed to specifically identify what he
wanted by way of discovery and it is apparent this is nothing but a fishing expedition. In addition,

7

he requests the Court grant him discovery of his Department of Correction medical records.
8

9

10
11

12

Although he filed a rambling affidavit of support of this Motion, the Court finds Wolf made
no showing why discovery is necessary to his application.

Wolfs allegations are speculative.

Raudebaugh v. State, 135 Idaho 602, 605, 21 P.3d 924, 927 (2001).
Furthermore, he cannot discover his medical records maintained by the Department of
Corrections. I.C. § 9-342(3)(e). If Wolf wants discovery, he must set forth specific areas wherein
discovery is requested, and why those areas are necessary. Aeschliman, 132 Idaho at 402, 973 P.2d

13

at 754. Because Wolf has not provided this Court with any basis for his blanket requests, the Court,
14

in an exercise of its discretion, denies his request for discovery.

15

IT IS SO ORDERED.

16

Dated this 13 th day of April 2010.

17

Cheri C. Copsey, District Judg
18
19

20
21
22
23
24
25

26
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I, J. David Navarro, the undersigned authority, do hereby certify that I havemailed.by
1

United States Mail, one copy of the Order Denying Requests for Discovery as notice pursuant to
2

Rule 77(d) I.C.R. to each of the attorneys of record in this cause in envelopes addressed as follows:

3
4

5
6
7

8

ADA COUNTY PROSECUTING ATTORNEY
INTER DEPT MAIL
ADA COUNTY PUBLIC DEFENDER
INTER DEPT MAIL
MIKE LOJEK

9

10
11

12

ANDREW 1. WOLF
IDOC # 35408
ICC
P.O. BOX 70010
BOISE, IDAHO 83707
J. DAVID NAVARRO

13
14
15

Date:

1 3 20

By __~__~____~_______
John

16
17
18
19

20
21
22
23
24
25

26

ORDER DENYING REQUEST FOR DISCOVERY
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APR 20 2010
J. DAVID NAVARRO, Clerk
By J. WEATHERBY
DEPUTY

ANDREW J.J. WOLF
#35408, ICC, P-20-A
2 P.O. Box 70010
Boise, ID 83707

19
~

,--

J'DAV,DNAARAO
/

By,J: R NryDALL'

3

~/

Petitioner

:

IN THE DI

T COU

THE ST TE

6

7

~

ANDREW J.J. WOLF,jI'
8

Petitioner,
9

vs.
10

STATE OF IDAHO,
II

Respondent.
12
13

~DA~O

,

~RTH

OF

IN

~

DICIAL DISTRICT OF
THE COUNTY OF ADA

_na
,y~
,/,jr,c.ase N0tk\-P~OlO-1695
?- ~~"tV

~v<S

~
;,-

~~

)

r l
)
)

SECOND

MOTIONl~OR

ENLARGEMENT
O~ T~HB~POND TO ORDER
C
IONA ~Y DISMISSING
P
TI~N~ R POST-CONVICTION
RE I9\ \

r-------------------------------------COMES NOW, ANDREW J. J. WOLF, petitioner pro se, in the above-entitled

14

cause of action who respectfully moves this Honorable Court for a THIRTY (30) day

15

enlargement of time, pursuant to Rule 6(b), IRCP, in which to respond to the

16

Court's March 23, 2010, Order Conditionally Dismissing Petition for Post

17

Conviction Relief. Currently the Court has set a deadline for any reply no later

18

than May 3, 2010, in its March 29, 2010, Order Granting Access to the Pre-Sentence

19

Report and Granting Extension of Time. Petitioner's thirty day request would

20

thereby make the reply to be due on or before June 2, 2010.

21

Petitioner's motion is predeicated upon the Rule, the record to date, and

22

the included affidavits in support hereof; said affidavit's being by this

23

reference, incorporated herein, as though quoted in its entirety.

24

DATED this 19th day of APRIL,

25

26

SECOND MOTION FOR ENLARGEMENT OF TIME
CASE NO. CV-PC-2010-1695

1

0021-5

VERIFICATION

I

2 STATE OF IDAHO

)

3 County of ADA

)

) ss.
4

ANDREW J. J. WOLF, being sworn under oath deposes and says, that; the

5

party is the petitioner in the above-entitled matter, and, that all statements

6

re true and correct to the best of his knowledge and belief.

7

8

9
10

SUBSCRIBED, SWORN and AFFIRMED to

11

12

=L,

be~sJihd}

2010.

otary Public for Idaho
Commission expires: 9/10/2013

13

14
15

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 19th day of APRIL, 2010, I served a original to
he Court for the purposes of filing and a true and correct copy via the method
17 indicated below addressed to:
16

FAFA ALIDJANI
Deputy Prosecuting Attorney
19 Ada County
200 W. Front St. Rm 3191
20 Boise, ID 83702-7300
18

~ Hand Delivered

21

22

Chris Maxson

23
24

25

26

ECOND MOTION FOR ENLARGEMENT OF TIME
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__-L~
ANOM·~=~--~~
. _=
FIL~~!:~ :Jj qj ~

19 2010
2

J.

ANDREW J.J. WOLF
#35408, ICC, P-20-A
P.O. Box 70010
Boise, ID 83707

DEPUTY

3

Petitioner,
4
5

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

6

THE STATE OF IDAHO, I AND FOR THE COUNTY OF ADA

7

000

ANDREW J.J. WOLF,

)

8

)
Petitioner,

9

)
)
)

vs.
10

STATE OF IDAHO,
Respondent.

1-------------------------------)

13

STATE OF IDAHO

14

County of ADA

15
16

AFFIDAVIT OF ANDREW J.J. WOLF
IN SUPPORT OF SECOND MOTION
FOR ENLARGEMENT OF TIME

)
)
)

II

12

Case No. CV-PC-20l0-l695

)

)
)
)

SSe

ANDREW J.J. WOLF, after first being duly sworn upon his oath deposes
and says:
1.

17

AFFIANT is the petitioner pro se in the foregoing cause and brings this

18

second request for an enlargement of time in good faith, absent any purpose to

19

hinder or delay these proceedings before this Court;
2.

20

YOUR AFFIANT is a pro se litigant, currently housed in a correctional

21

facility that lacks any sort of law library or reference materials beyond a

22

partial set of Idaho Codes, Idaho Court Rules, and some generic forms. A copy

23

of what the Facility Resource Center offers is attached hereto as Exhibit-I,

24

and by this reference is incorporated herein as if restated in its entirety;
3.

25
26

AFFIANT does not have access to the Idaho State Law Library due to budget

AFFID\VIT (F ANmEW J.J. WIF IN SlIPIUIT (F SFIUID
Fm ENLAnMENr (F TIME
1

.... n

1\ . .

~.

CV-ro-ano-l695

1

cutbacks they ceased offering services to offenders in respects to case law and

2

other research materials at the offenders expense since January 2008;

3

4.

YOUR AFFIANT as a result has had to rely upon the services offered by

4

Idaho Prison Legal Access Network, Director, Lead Investigator to obtain any and

5

all case law, public domain materials, and search of Court Records for Affidant. A

6

copy of an Affidavit of Chris Maxson In Support of Petitioners Second Motion for

7

Enlargement of Time attached hereto as Exhibit-2, and by this reference

8

incorporated herein as if stated in its entirety;

9

5.

UPON AFFIANT being granted access to the Pre-Sentence Report on April 7,

10

2010, per this Court's Order filed on March 29, 2010, Affiant has obtained vital

11

information from the Pre-Senetence Report and Psychosexual Evlauation which has

12

now led Affiant to discovery of new evidence to supports Grounds Two, Twelve"

13

in the First Amended Petti ion for Post-Conviction Relief which now requires

14

Affiant to obtain certain Idaho Supreme Court Records and Records of public domain

15

in respects to the Psychosexual Evaluation in order to prove counsel's being

16

ineffective in order to show this court a material issue of fact in respects

17

to these three Grounds;

18

6.

AFFIANT'S search of Idaho Supreme Court records will take anywhere from

19

3-5 days for the Clerk's Office to pull said requested records for they are stored

20

off site from their office and they will then contact him when they have them

21

at thier office in order for them to be reviewed by Chirs Maxson. See Affidavit

22

of Chris Maxson, Exhibit-2,

23

7.

YOUR AFFIANT has only requested one enlargement of time with a

24

supplemental request which this Court granted in the same March 29, 2010, Order

25

granting access to the Pre-Sentence Report, setting any reply due by May 3, 2010,;

26

AWII:l\VIT <F .ANIRB.J J.J. 'fIlF IN
KJITCN FtR EM.AIaMENr OF TIME
CASE 00. CV-fC-a)lQ-1695

~

OF SFIDID
2
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1

8.

AFFIANT has set forth good cause as to grounds for enlargement of time

2 to be granted in these matters pending before this Court which are beyond his
3 control as set forth herein and in the accompanying Exhibits;
4

9.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

5
6
7

8

SUBSCRIBED, SWORN and AFFIRMED to

of APRIL, 2010.

9
r,

~

10

JAMES G. QUINN
NOTARY PU8liC

. . ..._;.ST;.;,;A,o.;;TE;.;O;;..Fo;;;ID;.;AH.;,;O.......-4

Commission expires: 9/10/2013

11

12

CERTIFICATE OF SERVCIE

I HEREBY CERTIFY that on the 19th day of APRIL, 2010, I served a original to
the Court for the purposes of filing and a true and correct copy via the method as
14 'ndicated below addressed to:
13

15

16
17

~Delivered

AFA ALIDJANI
eputy Prosecuting Attorney
da County
00 W. Front St. Rm 3191
oise, ID 83702-7300

18
19

Chris Maxson

20
21

22
23
24

25

VII' (F ANmBV J.J. 1aF IN SlJPflla' (F SHllID

26

rnFm~OFTIME
ti).
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APPENDIX B

Authorized Resource Center Materials (to be updated as provided by the publisher)
Idaho Code (selected volumes)
'I'Constitutions

Title
Title
Title
Title
Title
Title

1-10 1 to 13-222
14-101 to 17-206
18-100 to 18-8414
19-101 t020-812
31-101 t032-1614
35-101 to 37-3226

Idaho Code Index

Idaho Court Rules
Vol. 1

Vol. 2

United States Code Annotated

FederalimcfState Constitutions / Federal Laws
Historical Documents / Tables
Courts and Civil Procedures
Estates / Probate / Juvenile Proceedings and Appeals
Crimes and Punishments
Criminal Procedure / Prisons
Counties to Domestic Relations
Fences to Food, Drugs, and Oil
Vol. 1- A-H
Vol. 2
I-Z (Index to Local and Special Laws)

Idaho Rules of Civil Procedure
Idaho Rules of Evidence
Idaho Criminal Rules; Misdemeanor Criminal Rules;
Idaho Juvenile Rules; Idaho Court Admin. Rules;
Idaho Appellate Rules; Idaho Infraction Rules; Local
Rules for the United States Dist. Court for the District of
Idaho.
(selected volumes)

Title 28 Judicial Procedure

§ 2241 - 2253
§ 2254 Vol. 1
§ 2254 Vol. 2
§ 2255 2320 (for institutions housing inmates
sentenced to death only)

Title 42 Public Health & Welfare

§ 1981 - 1983
§ 1983
§ 1983 - 1984
§ 1985 - 2000d
§ 2000e-6 - 2220

A Jailhollse Lawver's Manual Vol. 1 and Vol. 2
A Jailhollse Lawver's Manual (Spanish)
Federal Civil Judicial Procedure & Rules
Federal Civil Rnles Handbook

EXHIBIT-l
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Shepherd's Rights of Prisoners

Vol. I Chapters I 7
Vol. 2 Chapters 8 - 14
Vol. 3 Chapters 15 17, Appendices, Tables of Cases
and Index

Prisoner's Self Help Litigation Manual
Tucker's Legal Directorv
Post Conviction Remedies
Black's Law Dictionary
Webster's Dictionarv
Spanish/English Law Dictionarv
PLRA Manual - Prison Litigation Reform Act

00221

2
3

4

ANDREW J.J. WOLF
#3540B, ICC, P-20-A
P.O. Box 70010
Boise, ID B3707
Petitioner,

5

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

6

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

7

000

ANDREW J.J. WOLF,

)
) Case No. CV-PC-2010-1695
)
)
AFFIDAVIT OF CHRIS MAXSON IN
)
SUPPORT OF PETITIONERS SECOND
)
MOTION FOR ENLARGEMENT OF TIME
)
)
)
)

8

Petitioner,
9

vs.
10

STATE OF IDAHO,
II

Respondent.
12
13

STATE OF IDAHO

)

14

County of ADA

) ss.
)

15
16

17
18

CHRIS MAXSON, after first being duly sworn upon his oath deposes and says:
1.

I am the Director and Lead Investigator of Idaho Prison Leagal Access

Network (IPLAN);
2.

I have over eight (B) years of experience in the field of investigations

19

and skip tracing business. In January 200B, when the Idaho State Law Library had

20

ceased offering copies of case law, shepardizing case law, and offering copies

21

of legal materials at offenders expense I began offering my services to offenders

22

in the Idaho Department of Corrections. A copy of my Card and Letter that I send

23

to IDOC Inmates is attached hereto as if stated in its entirety;

24

3.

PETITIONER, Andrew J.J. Wolf, retained my services for the purposes to

25

obtain case law, and other legal research that he is unable to do for he is

26

AFFIDWrr (F anus M\XS£N IN SUPRRT (F PEITITCJ.lERS 1
SBllID KJIT(N RR ~ (F TIME
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unable to due to being incarcerated and cannot access files and public domain
2

materials that are needed in order to offer this Court evidence to support the

3

Grounds currently presented in the First Amended Post-Conviction Relief Petition;

4

4.

ON April 18, 2010, I met with the Petitioner at the Idaho Correctional

5

Center in Visitation based upon a letter he had wrote me regarding the information

6

he had gathered from his Pre-Sentence Investigation Report and Psychosexual

7

Evaluation. Petitioner requested that I get some records that would be available

8

from the Idaho Supreme Court Clerk's Office. I have done this in the past for

9

IDOC Inmates and due to the fact these records are not recent the Idaho Surpeme

to

Court Clerk's Office stores them off-site and it takes 3-5 working days to get

II

them to the Clerk's Office for me to go through them;

12

5.

ON APRIL 19, 2010, I personally went to the Idaho Supreme Court Clerk's

13

Office and put in a request to review Appellate Records and Transcripts on the

14

Petitioner's Previous two felony convictions, from the district court in Nez Perce

IS

County, Case No.'s CR-1991-2426, CR-1996-2608, CV-1999-2441, CV-1997-2873, and

t6

I am currently awaiting them to pull these Appellate Records and Transcripts that

17

were lodged respectively and the Clerk's Office will then contact me when they

18

have them available for me to go through;

19

6.

PETITIONER has also requested that I obtain certain written publications

20

that are available in regards to petitioner being able offer factual evidence in

21

respects to the psychosexual evaluation being flawed;

22

7.

BASED upon the aforementioned it will take me a minimum of two weeks to

23

complete my investigation and obtain those records and materials that the

24

petitioner has requested in order for him to prepare and submit his Brief to this

25

Court and mail the requested information to him;

26

AFFIDAVIT (F GlRIS MAXS:N IN SJPRlIT OF PEITITrnFRS
SErlND MJIT<N RR ~ OF TIME
CASE li). CV-IC-:lUO-l695
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8.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

2
3

Chris M x on

4

5

SUBSCRIBED, SWORN and AFFIRMED to before me this

/'1~ay of APRIL,

2010.

6
7

8
9
10
II

12
13

14
IS
16
17

18
19
20

21
22

23
24

25

26

AFFIDWrr OF (}IRIS MAXS:N IN SUPFDRT OF PEITITCNERS
SErnID MJITCN FOR FNlARGEMENI' OF TIME
CASE NO. CV-R;-X)lO-l695

3
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IPLAN
Idaho

P ri so n Legal

Ac c ess

Ne t wor k

Chris Maxson

\

Director, Lead !mcstigatur

3773 N. Petty Way

Meridian, ID 83646
(208) 571-6029
IPLAN@Rockccmail.com

IPLAN
3
Idaho Prison Legal Access Network

4

5
6
7

Due to inmates not being able to get access to legal documents from our local Idaho State Library. IPLAN is now in
the business of offering this service to inmates.

8

To begin you must send a cashier,check or money order to Chris Maxson, Director of IPLAN. This amount lets the

9

process begin. {J can't offer a paYll.~you go sen'ice due to the rules that inmates can't have charge accounls.} So

10

any amount beyond what you think}twill take will stmi the ball rolling. Send it with yo ur return address to ...

[PLAN 3773 N. Petty way, Meridian, to 83646

11

12

[PLAN will retrieve copies of documents from the Idaho Legal Library and other resources where they can be

13

found. A correct Citation is required to obtain information from the Lega l Library. (I.E. 127 US 59, or 127 Idaho

14

59,72 P.2d 211) Case names are good to be sure we can obtain the correct paperwork you are looking for. I do
research by the hour but cannot promise the results you are looking for. If I have knowledge of what you are

15

searching for I can be more specific in my searches. I have found current case law that had direct impact on the case

16

being tiled due to the nature of the case. I am not a lawyer and I can't otfer you legal advice. This all began due to

17

the restrictions put on inmates and their access to the courts, and legal resources .

18

Lawyers have libraries that they can have access to 2417. Internet connections to legal law library and new items

19

added daily from pay for sites on the Internet. They have armies of secretaries to type up their documents and guys

20

who do nothing but deliver and process legal documents.

21
The inmale is limited dai/v. and Jam limiled bv mv available time and access to the Law Library. I am learning

22

more and more each day about what struggles the inmate has to (ace each day to gel their (air and due access to

23
24
25
26
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1
2

3
4

5
6
Folders for legal docs can be included when I ship case cites in the shipping package. I pass the cost on to you. I

7

8

don't add anything for protit. I purchase from Staples or Office Depot. I will add it to the cost of your research
package when I ship it.

9

10

I can include pages for legal documents that you can type on. Double lined pages with 26 numbers running down the
left side of page. (*I E this page Example) I charge $0.05 per page, I often use them as fillers to completely till the

11

package when I have to much for an envelope and too little for a box. This gets you more bang for your buck. If you

12

wish for this added to your package just let me know when to stop sending them . Generally I send no more than 100

13

at a time. Unless requested for a specific amount.

14

I can reproduce and hand bind 81h edition Jail House Lawyers Manual. The whole book can be ordered by inmates,

15

but time may be of the essence. Students when out on break make processing the order impossible till school begins.

16

I have a last and dirty Jail House Lawyers Handbook (113 Pages) for a Federal 1983 suit.

17
I can order books online and have them shipped to you. So long as they come from a supplier and not Ii'om

18

individuals then you can receive them in prison.

19
20
21

I hope that lPLAN can be of service. I hope 1 can help all that contact me. I wish that there were easier ways for you
to have good legal access. But for now I am doing what r can. I also accept Donations. rfa check comes to IPLAN
and has no infonnation it is processed as a Donation. The only thing I can guarantee is that I will try my best to get

22

you what you are looking for.

23
24

I have 8 years experience in the investigation and skip tracing business. [ am learning the paralegal side to this
venture. I am a computer tech with Internet savvy, which helps me find gobs of data. Good Luck!

25
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1

2

3
4

5
6
Folders for legal docs can be included when I ship case cites in the shipping package. I pass the cost on to you. I

7

don 't add anything for profit. I purchase from Staples or Office Depot. I wi II add it to the cost of your research

8

package when I ship it.

9
I can include pages for legal documents that you can type on. Double lined pages with 26 numbers running down the

10

left side of page. (*IE this page Example) I charge $0.05 per page, I often use them as fillers to completely fill the

11

package when I have to much for an envelope and too little for a box. This gets you more bang for your buck. If you

12

wish for this added to your package just let me know when to stop sending them. Generally I send no more than 100

13
14

at a time. Unless requested for a specific amount.

I can reproduce and hand bind 8th edition Jail House Lawyers Manual. The whole book can be ordered by inmates,

15

but time may be of the essence. Students when out on break make processing the order imposs ible till school begins.

16

I have a fast and dirty Jail House Lawyers Handbook (113 Pages) for a Federal 1983 suit.

17
I can order books online and have them shipped to you. So long as they come from a supplier and not from

18

indi vid uals then you can receive them in prison.

19
20

I hope that IPLAN can be of service. I hope I can help all that contact me. I wish that there were eas ier ways for you
to have good legal access. But for now I am doing what I can. 1 also accept Donations. If a check comes to IPLAN

21
22

and has no information it is processed as a Donation. The only thing I can guarantee is that I will try my best to get
you what you are looking for.

23

24

I have 8 years experience in the investigation and skip tracing business. I am learning the paralegal side to this
venture. I am a computer tech with Internet savvy, which helps me find gobs of data. Good Luck!

25
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CE

2

Andrew J.J. Wolf
#35408, ICC
P.O. Box 70010
Boise, Idaho 83707

3

Petitioner,
4

5

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

6

THE STATE OF IDAHO, IN AND FOR COUNTY OF ADA

7

000

)
)
)
)
)
)
)
)
)
)

ANDREW J.J. WOLF,
8

Petitioner,
9

vs.
10

STATE OF IDAHO,
II

Respondent.
12

13

Case No. CV-PC-2010-1695
PETITIONERS BIFICATED RESPONSE AND
OBJECTION TO RESPONDt:N'fS MOTION FOR
SUMMARY DISMISSAL AND THE COURTS
ORDER SUMMARILY DISMISSING PETITION
FOR POST-CONVICTION RELIEF

COMES NOW, Andrew J.J. Wolf, petitioner prose, who in the above

14

entitled matter brings forth this biforcated response and objection to the

15

respondents motion for summary dismissal and the district courts conditional order

16

summarily dismissing the petitioners petition for post-conviction relief.

17

Petitioner bases this biforcated motion upon the rule of law, Idaho Code

18

Sections 19-4901 - 4911 of the Uniformed Post-Conviction Relief Act, facts

19

contained in the First Amended Petition, Affidavit of Petitioner Andrew J.J. Wolf

20

and its Exhibits, the accompanying Second Affidavit of Andrew J.J. Wolf and

21

Exhibits, and the Brief In Support of First Amended Petition for Post-Conviction

22

Relief.

23

DATED this

~

day of JUNE, 2010.

24
25

26
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VERIFICATION

1
2

STATE OF IDAHO

)

3

COUNTY OF ADA

)

) ss.

4

ANDREW J.J. WOLF, being sworn under oath deposes and says, that; the party

5

is the petitioner in the above-entitled matter, and, that all statements are true

6

and correct to the best of his knowledge and belief.

7
8

sl-

SUBSCRIBED, SWORN and AFFIRMED to before me this

9
10

11

12
13

2010.

~---

..,,-

day of;S fA)2 ~

bJi ce~
Notary Public for Idaho
Commission expires:

1/ID
If Y
r
I

CERTIFICATE OF MAILING

14

15

L

I HEREBY CERTIFY that on the ~ day of

~ Ii

-c.

, 2010, I mailed the

16

foregoing original to the Court for the purposes of filing with the Court and of

17

mailing a true and correct copy via the prison mail system for processing to the

18

U. S. Mail System to:

19

ADA COUNTY PROSECUTOR
200 W. Front St. Rm 3191
Boise, ID 83707

20
21
22

23
24
25
26
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E

2

Andrew J.J. Wolf
#35408, ICC, P-20-A
P.O. Box 70010
BOise, Idaho 83707

I'
I

JUN 7

3

Petitioner,
4

5

In the District Court of the Fourth Judicial District of

6

The State of Idaho, In and for the County of Ada

7

000

)
)
)
)
)
)
)
)
)
)

Andrew J.J. Wolf,
8

Petitioner,
9

vs.
10

State of Idaho,
II

Respondent.
12

13

State of Idaho

14

County of Ada

15

16

Case No. CV PC 2010-1695
SECOND AFFIDAVIT
Andrew J.J. Wolf

OF PETITIONER

)
) ss.
)

Andrew J. J. Wolf, being first duly sworn upon oath, deposes and says:
1.

I am the petitioner in the above-entitled cause, and make the statements

17

contained herein based upon my own personal knowledge and belief and offer this

18

Affidavit to address this Court's March 23, 2010, Order Conditionally Dismissing

19

Petition for Post-Conviction Relief in order to clarify the Grounds that are being

20

presented and offer further material issues of facts.

21

2.

This Court states that: "Wolf clams the State failed to disclose "Brady"

22

material by failing to disclose the Affidavit of Probable Cause and the Search

23

Warrant executed on August 20, 2007. In the next claim against the State, Wolf

24

asserts that the State searched his residence August 20, 2007, without a warrant",

25

and that I fialed to identifying what evidence was withheld, the State committed

26 SECOND AFFIDAVIT OF PETITIONER
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a Brady violation by failing to disclose "exculpatory" evidence, and how the
2
3

evidence would have changed the outcome." (Order,p.2, Ls.3-11.)
3.

First and foremost my Attorney, Steven Botimer had submitted a Request

4

for Discovery to the Ada County Prosecuting Attorney. As such he had asked for all

5

relevent documents to my arrest. The respondent provided to Mr. Botimer copies of

6

State's Discovery numbered Pages 1-31, See First Affidavit of Petitioner, Exhibit

7

"A", pp.1-35. Within this discovery there was an Ada County Sheriff's Supplemental

8

Report, Exhibit "A", pp.21-23, which made specific mention of a Search Warrant

9

that was served upon my residence located at 2233 W. Panama St. Exhibit "A", p.23.

10

By not providing me nor my Attorney's a copy of this Warrant as was required under

II

the Rules of Discovery as mandated under Rule 16, ICR, a Brady violation had

12
13

ccurred by not providing a copy of the warrant and affidavit for search warrant.
4.

I had an investigator go to the Ada County Courthouse on two separate

14

occasions, February 5th and 10th, 2010 and on both occasions he was informed by

15

the Ada County District Court Clerk's, there are two of them, that there was no

16

Search Warrant. A copy of Affidavit of Chris Maxson is attached hereto as Exhibit

17

liD", and by this reference is incorporated herein as if restated in its entirety.

18

5.

Since there is no Search Warrant for the Court Clerk's have stated such

19

to my investigator then the search was illegal and therefore any evidence obtained

20

is fruits of the poisonous tree. Based upon this the evidence obtained was not

21

admissable in respects to any search that was conducted on my computer hard drives

22

and the second charge of H0701428, sexually explicit materials would have to be

23

dismissed.

24

6.

Since there was not search warrant and the respondent had not disclosed

25

one, yet law enforcement officers had stated in their reports that were disclosed

26
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to the Court's Appointed Attorney for me. Any competent Attorney would have read
2 and investigated the discovery that was disclosed and notice that there was a
3

search warrant served upon my residence and would have looked into weather the

4

search was a valid legal search or not. Of course Mr. Botimer failed to investigat

5

this very issue and goes to Ground Two that is listed in the First Amended Petitio

6 p. 3, Ls.13-22.

Upon being the Magistrate Court remanding the case over to this

7

ourt Mr. Lojek should have took the time to conduct a proper investigation into

8

he matter of whether the search warrant was a valid one. This just goes to show

9

hat both Botimer and Lojek were ineffective by accepting the states version of

10

11

facts and not conducting any type of investigation into this matter.

7.

I have on three (3) separate occasions attempted to obtain from the Ada

12

county Public Defender's Office this Search Warrant and Affidavit of Probable

13

Cause. The first time was on March 31, 2010, a copy of said letter is attached

14

hereto as Exhibit "E", and by this reference incorporated herein as if restated

15

in its entirety. A copy of this letter was sent to respondent's Attorney as well

16

as this Court.

17

8.

As a result of this letter of March 31, 2010, I received two (2) letters

18

responding to it. One letter dated April 8, 2010 was from Just V. Dep. Court Clerk

19

Criminal Records Desk as to the cost of the case file. I was not in need of this

20

for I have a copy of the Clerk's Record and Reporter's Transcript. A copy of the

21

Clerk's Letter is attached hereto as Exhibit "F", and by this reference

22

incorporated herein as if restated in its entirety. The second letter was from

23

former counsel Michael W. Lojek dated April 5, 2010, and had stated I was entitled

24

to copies of the discovery provided by the State in connection with both cases.

25

A copy of the April 4, 2010 letter for Lojek is attached hereto as Exhibit "G",

26
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and by this reference is incorporated herein as if restated in its entirety.
2

9.

I responded to Mr. Lojek's letter on April 13th 2010 and explained to hi

3

that what was missing from the "continuing discovery" was the Affidavit of

4

Probable Cause and the Warrant that was served on my residence on August 20th

5

2007. I had also asked if he or Steve Botimer had ever received these two

6

documents, and if so what day did their office get them, as well as why they had

7

not given me a copy of them. I did not get a answer to this letter as of May 17th

8

2010, the day of this Affidavit is being partially prepared. A copy of said letter

9

dated April 13th, 2010 addressed to Michael W. Lojek is attached hereto as Exhibit

10

""H"t and by this reference incorporated herein as if restated in its entirety.

11

I did not receive a response to this letter so on May 5, 2010, I wrote a thrid

12

one dated May 5, 2010, again requesting that he provide to me a copy of the

13

Affidavit for Search Warrant, Search Warrant and Return of Search Warrant. I had

14

also advised him of my deadline for these matters was June 2, 2010. I also asked

15

him if he or his office ever received a copy of these documents. I have not

16

received a reply to this letter either from Michael Lojek. A copy of the May 5,

17

2010 letter is attached hereto as Exhibit "I" and by this reference incorporated

18

erein as if restated in its entirety. I also had on the same date sent a letter

19

0

20

eminded her that discovery was continuing and requested the date that she had

21

rovided the Affidavit for Search Warrant, Warrant, and Return of Warrant. A copy

22

f this letter dated May 5, 2010, is attached hereto as Exhibit "J", and by this

23

eference incorporated herein as if restated in its entirety.

24

Deputy Prosecutor Fafa Alidjani requesting the same thing from her office and

10.

On May 17, 2010, I attempted to call both Steve Botimer and Michael

25

Lojek but was not able to speak with them but did leave voice messages regarding

26
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weather or not they had received from the prosecution a copy of the Affidvait for
2

Warrant and Search Warrant and Return of Warrant. If they did not get these

3

documents I had then asked if they would please provide an Affidavit stating

4

weather or not they received them, and if they did receive them what day. I had

5

even spoke to a secretary named Carla regarding my correspondence with Mr. Lojek

6

and had acknowledged that they had received them. She attempted to get me

7

in touch with both attorney's but was not able to do so and I left voice messages.

8

As such this goes to address this Court's statement in footnote 20 regarding that

9

I had not provided no affidavit from my trial counsel (Order, p.17, n.20.) When

10

in fact I have made a good faith attempt to obtain proof from my former Attorney's

11

in respects to this matter.

12

11.

Based upon the foregoing that I have attempted to gather all of the

13

evidence and affidavits from counsel and they have failed to respond I believe

14

this court should grant an evidentiary hearing on these matters, or in the

15

alternative grant me discovery to be conducted.

16

12.

The district court has made mention of the newly discovered evidence

17

due to me suffering Syphilis, as such my pleas were not voluntary, knowing or

18

intelligent with no evidence

19

Ln.12-15.)

20

13.

of this diagnosis to support this. (Order, p.2

Since this Court's Order I have obtained from Joseph P. Cardona, Idaho

21

Correctional Centers Health Service Administrator, who is in the employ of

22

Corrections Corporation of America, met with me on May 18, 2010 and provided

23

me a Report regarding my RPR Clinical History for the diagnosis of my Syphilis and

24

treatment. A copy of said report is attached hereto as Exhibit- K, and by this

25

reference is incorporated herein as if restated in its entirety.

26
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14.

The report submitted by Joseph Cardona is prepared in a manner of Wolf'

2

most recent treatment to when I was first diagnosed with Syphilis. Upon my arrival

3

at the Idaho State Correctional Institution (ISCI) in the Reception Diagnostic

4

Unit (RDU), RDU Medical Staff did a blood draw on or about March 18, 2008, which

5

came back with a positive RPR of 1:64. When I was at RDU I had two (2) blood draws

6

so that this could be confirmed. Exhibit-K Attachment 3 and 4 indicate this.

7

15.

I was asked when I was screened by Doctor Steve Garrett at ICC if I had

8

any open sores ect. and I explained that I did not. I did inform medical staff at

9

ICC that I had seen Idaho Dermitology Associates located in Boise Emerald with

10

some ointment for a rash and open sores on my legs, hands and feet but it had

11

cleared up but not completely and then Ada County Jail Medical Staff then began

12

to just give me Vitamin AD ointment.

13

16.

On April 22, 2008, I was seen by Glady's Goodman, Central District

14

Health Department, Public Health Nurse, Epidemiologist and she had checked and

15

verified my RPR limits of 1:64. Goodman also provided me with a CDC Fact Sheet on

16

Syphilis. A copy of said sheet is attached hereto as Exhibit ilL" and by this

17

reference incorporated herein as if restated in its entirety. Upon review of this

18

fact sheet I then realized some of the secondary stage symptoms that were listed

19

on Exhibit "L" p.1 regarding rashes associated with secondary syphilis can appear

20

as rough, red, or reddish brown spots both on the palms of the hands and the

21

bottoms of the feet. I also was loosing alot of weight as well for I had originall

22

weighed approxiamately 200 pounds and in August 2007 at the time of my arrest I

23

was at about 185 lbs which I had not been at for over 20 years. My rashes had been

24

to clear up some prior to my arrest due to the ointment that was prescribed by the

25

PA at the Dermitologists Office. It was called Betamethasone Dipropionate Cream

26
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USP 0.05%. This Cream only helped clear up the rash and upon my arrest the sores
2

reappeared on my feet and that was when I received the vitamin AD Ointment. Upon

3

coming to RDU at ISCI and being informed I was positive for Syphilis due to my

4

RPR Titer level being 1:64 Penicillin was ordered at ISCI Medical by Dr. Tom Herg.

5

I had received my first shot on April 7, 2008 and the second on April 21, 2008.

6

17.

At my appointment with Glady's Goodman, Epidemiologist for Central

7

District Health Department on April 22, 2008, she informed me that the form of

8

penicillin that was ordered for me was incorrect and as a result I had to begin

9

the whole series of shots over again with a second series of Bicillin as is stated

10
II

in Exhibit"K" p.l, para. 5.
18.

I was then screened with blood draws at 90, 180 day RPR Titer and 1 year

12

and 2 year as well. My RPR Titer was reactive but lowered from 1:64 to 1:32 then

13

1:16, see Exhibit "K" attachment 4, page 5. My last test that was done on March

14

13, 2010 two yars latter came back positive at 1:8. See Exhibit "K" p.l.

15

19.

It was explained to me that when an individual who has a RPR titer of

16

1:64 such as I did when tested for it. It caused a chemical imbalance in me in

17

which in my situation I had due to such a high RPR titer of 1:64.

18

titer count that I had and chemical imbalance caused me to not be thinking

19

rationally and therefore my plea could not be voluntary, knowing or intelligent.

20

It should be noted that this court denied me discovery in an exercise of discretio

21

on April TI, 2010, and I had to use methods to obtain what evidence I have provided

22

in Exhibit "K" outside the appropriate methods that are allowed by Public Records

23

Law, for Idaho Department of Corrections Medical Records on an Inmate can only be

24

obtained by a Court Order which this court denied me the request for discovery.

25
26
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the newly discovered evidence that I have presented showing that I was suffering
reasoned~andinformed

2

from syphilis and could not make a

3

the guilty plea was not voluntary, knowing or intelligent at the time it was

4

entered on December 12, 2007 and must be vacated.
20.

5

decision in this case, and

Also since the filing of the First Amended Petition for Post-Conviction

6

Relief I have discovered other evidence that goes to demonstrate gross errors that

7

were done at the sentencing hearing that goes to the mitigating factors that the

8

district court used in determining the sentence. This was not discovered until I

9

was afforded the opportunity on April 7, 2010, access to the pre-sentence report

10

which also included a psychosexual evaluation along with two other pre-sentence

II

reports and four other psychological evaluations, two prepared by Dr. Michael

12

Emery, P.H.D. and one by Denise Carlton, Clinician at ISCI and one prepared by

13

Brian Shapiiro, M.S. Clinician at Idaho Correctional Institution-Orofino.

14

review of the three (3) previous psychological evaluations you can see a

15

difference in the evaluation as far as the previous 4 compared to the one prepared

16

by Dr. Michael Johnston, Ph.D. and this substantiates the material issues of facts

17

along with the diagnosis of syphilis. At no time have I claimed that I am

18

suffering from end stage syphilis as this court is implying. (Order,p.16, Ln.6.)

19

I believe that based upon the foregoing I have demonstrated that the plea was not

20

voluntary, knowing and intelligent and requires this court to vacate the guilty

21

plea.

22

21.

Upon

This court addressed my psychosexual evaluation somewhat in its Order

23

on page 16, Lns.3-21.

I have discovered that this evaluation is totally flawed

24

in the area of my STATIC 99 score of 6 that was given. See psychosexual evaluation

25

page 8, STATIC VARIABLES. This was an incorrect STATIC 99 Score and therefore
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brings the totality of the entire psychosexual evaluation into question regarding
2

the mitigating factors the district court utilized in determining a sentence under

3

Idaho Code Section 19-2521 et. seq., it also now brings into question the entire

4

evaluation for there may be other portions of the evaluation which may have been

5

done incorrectly as well.

6

22.

I consider the incorrect STATIC 99 SCORE as "newly discovered evidence"

7

as well as counsel Michael Lojek being ineffective in respects to failing to

8

investigate and failing to object to the pre-sentence investigation report,

9

GROUND TWO and THIRTEEN of my First Amended Petition for Post-Conviction Relief,

10
II

page 3-4 and 7-8.
23.

In August 2009, my then Case Manager Collin Young informed me what my

12

STATIC 99 SCORE and LSI scores were for the purposes of the IDOC's new Sex

13

Offender Treatment Program starting and what Facility we would eventually have to

14

go to. This was when I was informed that my Static 99 Score was 6. As such I had

15

heard that if an individual was charged with internet enticment it was a "victim-

16

less crime" and one of which a Static 99 score could not be given. Based upon

17

this information I spoke with Charles Fletcher who administers the Sexual Offender

18

Case Load at ICC in respects to assisting Dr. Michael Johnston with the SOTP

19

Program and administering the psychosexual evaluations. As such Fletcher reviewed

20

my file and then prepared my Static 99 Score. As such it was a ZERO (0) not 6.

21

This was then sent to IDOC Personnel and Joan Sheean who works with Dr. Craig then

22

scored it as a ZERO and was entered into my Offender Management Service File (OMS)

23

As a result of investigating this matter I wrote a Offender Concern Form to Case

24

Manager Dale Damron on April 15, 2010, asking what my STATIC-99 Score and LSI

25

SCORE were and who did it. Damron replied on April 16, 2010, and informed me
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1

and returned the concern form to me. A copy of said Offender Concern Form is

2

attached hereto as Exhibit "M" and by this reference incorporated herein as if

3

restated in its entirety.

4

24.

Mr. Fletcher also informed me how he came up with the Score of ZERO by

5

utilizing the STATIC-99 Coding Rules, Revised - 2003, by Andrew Harris, Amy Pheniz

6

R. Karl Hanson,

7

Public Domain so I had my Investigator Chris Maxson from IPLAN do an internet

8

search for it and as a result located it and obtained and provided me a copy of

9

this STATIC-99 Coding Rules, Revised - 2003. A complete copy of said manual is

& David Thornton. He further informed me that this manual was

10

attached hereto as Exhibit "N", and by this reference incorporated herein as if

11

restated in its entirety.

12

25.

Upon being permitted on April 7, 2010, to review my presentence report

13

and psychosexual evaluation in which this court stated in its order stated, "He

14

may take any notes he wishes but he cannot retain a copy of the report." (March

15

29, 2010, Order Granting Access to Pre-Sentence Report, p.1, Ln.13-14.) In which

16

i took meticulous notes from the psychosexual evaluation where I found several

17

questionable statements by Dr. Johnston that Michael Lojek, Trial Counsel, should

18

have at the minimum investigated or at the most had Dr. Johnston testify at the

19

sentencing hearing. I also discovered that Dr. Johnston at the time of my

20

evaluation was a "Approved Psychosexual Evaluator by Waiver" for he had not met

21

the requirements that are set by the "Sexual Offender Classification Board" within

22

the preceding 2 years and therefore was not a "Certified Evaluator" which further

23

supports my allegations that one error, wrong Static 99 score, brings the remainde

24

of the evaluation into question. Through my investigator Chris Maxson again I

25

was provided a Letter dated November 17, 2004 from the Sexual Offender
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Classification Board which was obtained through the use of the internet obtained
1

a copy for me. This letter is addressed "Dear Colleague" which outlines the way

3

an individual may apply for Certified Evaluator status and what the requirements

4

that are set forth in order to become "Certified". Upon review of my evaluation

5

that was prepared by Dr. Johnston he was not a "Certified Evaluator" and was

6

required to use the words "Approved Psychosexual Evaluator by Waiver" and is only

7

limited to three years and then he must become Certified. A copy of this letter

8

is attached hereto as Exhibit "0" and by this reference incorporated herein as if

9

restated in its entirety.

10

26.

Based upon the fact that Dr. Michael D. Johnston, Ph.D was not at the

11

time my Psychosexual Evaluation was prepared a "Certified Evaluator", this caused

11

me to look further at my April 7, 2010, meticulous notes I took from the

13

presentence report and psychosexual evaluation due to the fact I have to strongly

14

believe that the entire evaluation is flawed due to the material issues of facts

15

I have shown this court in respects to the Static 99 Scoring being done

16

incorrectly.

17

27.

Dr. Johnston's Psychosexual evaluation is rife with conclusory

J8

similarities. A medical diagnosis or evaluation such as Johnstons should not be

19

vague but concise, you are or you are not. In the evaluation on page 7, under

20

sychological Test Results, Johnston repeatedly uses the phrase "Profile was

21

imilar ••• "or "His profile was similar to •••" and also attributes the words of,

22

'they", "their" or "them" which dose not make any reference to myself for because

23

e has failed to give an exact and concise diagnosis.

24

nabridged Dictionary, 2nd Ed. defines similar as: "1. having a likeness or

25

esemblance."

26
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28.

On page eight of the evaluation, again Johnston continues to make my

2

diagnosis as "was similar" and further attributes the words of "may", "their" and

3

"they". In the RISK LEVEL section on page 8 he states that I ama moderate risk

4 to re-offend, yet the STATIC-99 Coding Rules, Revised - 2003, Exhibit "N"

clearly

5

hows on pp.79-80 that their is no score that reflects "moderate", their is a scor

6

or moderate-low and moderate-high. With Moderate-Low the score must be 2-3,

7

oderate-High is scored at 4-5. I was scored with 6 therefore here we have another

8

rror in the evaluation. This is further another material issue of fact that

9

supports GROUND 2 for counsel failing to investigation and GROUND 13 for counsel

10
11

failing to object to the Psychosexual Evaluation.
29.

Johnston on page 8 of the evaluation under "RISK LEVEL"

he mentions

12

"risk factors identified in the professional literature." yet he fails to identify

13

what this professional literature is. This is tantamount to explaining to all

14

parties concerned including myself as to how this evaluation is being compared to

15

professional literature" yet being deprived to investigate the evaluation to the

16

fullest ability with what Johnston used. This all goes to mitigating evidence that

17

this court used in the sentencing proceeding as well as the denial of my I.C.R.

18

35 Motion to Reconsider, and makes the sentencing hearing invalid and must be

19

vacated due to the material issues of facts I have demonstrated herein on the

20

Psychosexual Evaluation.

21

30.

Again on page 9 of the evlauation Johnston refers to "the literature"

22

yet does not make reference to exactly what it is. Under the section labeled

23

"2) Sexual Variables:" Johnston states: "The examinee seemed to have an attraction

24

to adolescent males, likely based on above-mentioned personality issues, in that

25

such individuals are probably not perceived as threatening. It should also be

26
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1

noted that his attraction seemed to span age groups and both genders, ••• " These
contradict each other. The question is: Which is it? Here we

2

two sentences

3

have an area of the Evaluation that is rife with conclusory diagnosis that is

4

self contradicting.

5

31.

Lastly in Johnston's Evaluation on page 12, paragraph 6 he states that

6

"It is the opinion of the examiner the examinee should not be classified as a

7

violent sexual predator (VSP)." This part of the evaluation was done as this Court

8

had ordered is yet the Court's Order was in direct violation of the Separation of

9

Powers Doctrine under the Idaho Constitution and should not have been ordered by

10

this court. The Idaho Constitution under art. 2, sec. 1 makes it very clear that

II

a member of the judicial branch cannot exercise a power designated to be exercised

12

by an entity of the executive branch. The executive branch here is the Sexual

13

ffender Classification Board, this Board was created within the Idaho Department

14

f Corrections and is an executive department of state government. Only after I

15

am given a release date or full term release does the Board then make the

16

determination whether I should be classified a violent sexual predator, not prior

17

to the sentence being imposed. The foregoing supports not only Dr. Johnston

18

contributing to a violation of due process but has also supported my allegation

19

"GROUND Eleven" in the First Amended Petition.

20

32.

Again, as stated before Dr. Michael Johnston's PSYCHOSEXUAL EVALUATION

21

is rife with bare and conclusory similarities and diagnoses that are inaccruate

22

based upon the Exhibits and facts that I have set forth above and makes the

23

Evlauation nothing less than an unqualified mitigated fiction.

24

33.

The district court on page 17 of its Order Conditionally Dismissing

25

Petition, p. 17, in regards to the state failing to provide me or my attorney

26
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copies of the search warrant. I have already addressed this matter in the begining
2

of this Affidavit, pp.I-5, Lns.,21-25, 1-15.) As for the state failing to provide

3

this information as I had demonstrated in Exhibit "J" and former Attorney Lojek

4

in Exhibit "I" as of the filing of this Affidavit I have not received any Search

5

Warrant or Affidavit for Search Warrant and will have to state that the searches

6

of my residence and computers was done illegally.

7

34.

As for the gay.com user agreement that the state failed to provide in

8

their discovery and how it was exculpatory evidence (Order,p.17, Lns.9-12.) I had

9

explained this in my First Affidavit of Petitioner File Stamped January 28, 2010,

10

on pp.4-S, Lns.18-2S, 1-19, in where I addressed this in respects to Trial Counsel

11

failing to conduct a proper investigation. The facts are that when law enforcement

12

logged onto gay.com and went to the page marked "Create Your Account", Exhibit "B"

13

page 1-2, they had to fill out all the areas that had a "*" by it. This includes

14

Birthday which they put 99 years of age when it was required to "provide true,

15

accruate, current and complete information as prompted by the registration form",

16

(Exhibit "B", p.12, Lns.13-15.) Further they had to check a box that states right

17

of it "I have read, understand and accept the gay.com Privacy Policy, User

18

Agreement and Community Guidelines. I proveded these material issues of fact in

19

regards to the Privacy Policy, User Agreement and Community Guidelines, See:

20

Exhibit "B", pp. 4-21.

21

35.

To further support that this material was exculpatory "Brady" evidence

22

for my attorney and I could have demonstrated "outrageous government conduct" and

23

had the prosecution turned this evidence over they would not have been able to use

24

the normal line of proof of "he went on the internet with the intent to pick up

25

a minor" for this particular site requires that you be 18 years of age. The state

26
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would not have any grounds of intent. Also, I strongly believe that this was also
2

withheld so I could not use it as a defense on the basis of prohibited conduct

3

which was protected by the right of freedom of association under the First and

4

Fifth Amendments to the Constitution of the United States.

5

36.

It is clear that this evidence was suppressed by the state willfully and

6

I was prejudiced by it. The state had a continuing duty to provide this as well

7

as learn of any favorable evidence known to others actions, Ada County Sheriff,

8

on the government's behalf in this case. It is clear that the state could have

9

inquired exactly how this sting was set up or in the alternative logged onto

10

gay.com and saw for herself how the site worked and realized that what they were

11

doing was not prosecutable for you had to be 18 years of age to access the site.

12

37.

The withholding of the gay.com user agreement is exculpatory in nature

13

based upon the facts I have just addressed above. Had this evidence been disclosed

14

prior to a guilty plea I would not have plead guilty for the state would not have

15

been able to demonstrate the intent. This goes to the "materiality of the withheld

16

exculpatory evidence" which "prejudiced" me due to the state withholding it, and

17

goes to the fact that by the withholding of the gay.com user agreement rendered

18

my guilty pleas unintelligent to invalidate them. This addresses this Court's

19

statement in respects that I failed to show the exculpatory nature of the

20

information that was "Brady" material above. See Order, pp.18-19, Ln.22-24, 1-5.)

21

This matter will be further addressed in the accompanying Brief as well.

22

38.

Next this court in its Order Contiditionally Dismissing Petition has

23

addressed my Ineffective Assistance of Counsel Claims and that they Fail. (Order,

24

pp.19-26, Ln.6-25, 1-25.) As such I will address the Ada County Public Defender's

25

Office overall ineffective assistance of counsel issues which support Grounds One

26
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I

2

Two, Three, Eight, Nine, Ten, Twelve, Thirteen.
39.

On January 30, 2010, the Lewiston Morning Tribune had an article about

3

a Study of Idaho Public Defender's System fails to provide the level of representa

4

tion required by our Constitution for those who cannot afford counsel in its

5

criminal and juvenile courts. The article quoted David Carroll of the National

6

Legal Aid and Defender Association who are advocates for attorneys of low-income

7

clients, as stating; "In this country, the Sixth Amendment guarantees counsel to

8

those that cannot afford it, and Idaho is falling short of that." A copy of the

9

article from the Lewiston Moring Tribune is attached hereto as Exhibit 'Ip" , and by

10

11

this reference is incorporated herein as if restated in its entirety.
40.

As a result of this article I had my Investigator, Chris Maxson, from

12

IPLAN by accessing the internet for me and finding more information about the

13

National Legal Aid Defender Association (hereinafter "NLADA") and he provided me

14

with a copy of an article that had appeared on the "Boise Weekly" web page dated

15

January 27, 2010. This article stated that the Ada County Public Defenders saw

16

an average of 952 felony clients per lawyer, allowing (me) only 2.18 hours of

17

representation. A copy of this Article is attached hereto as Exhibit "Q", and by

18

this reference is incorporated herein as if restated in its entirety.

19

4l.

As a result of my investigator Chris Maxson locating the Boise Weekly

20

Article, Exhibit "Q", and then obtained for me a copy of the NLADA Report titled

21

"The Guarantee of Counsel", a copy of the NLADA Report is attached hereto as

22

Exhibit "R", and by this reference incorporated herein as if restated in its

23

entirety. It can also be located at http://www.mynlada.org/content/idaho_report

24

in pdf format. Upon a full review of the report it is clear and convincing piece

25

of evidence that is a "material issue of fact".
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42.

Based upon the executive summary portion of the NLADA Report it has held

2

that several of the American Bar Association's Ten Principles of a Public Delivery

3

System have not been followed, or are grossly being ignored by the Ada County

4

Public Defender's Office as well as being overworked and understaffed in all areas

5

See NLADA Report, pp.5-6. Also the ABA's Standing Committe on Ethics and

6

Professional Responsibility further reinforced this imperative with its Formal

7

Opinion 06-441, which observes, "All lawyers, including public defenders, have

8

an ethical obligation to control their workloads so that every matter they

9

undertake will be handled competently and diligently." The supports material issue

10

of facts and shows that the claimed overall ineffective assistance of counsel fell

II

measurably below the performance ordinarily expected of fallible lawyers and were

12

so flagrant that this court can conclude that it resulted from neglect or

13

ignorance rather than from informed, professional deliberation.

14

43.

The NLADA Report shows that the felony unit for Ada County Public

15

Defenders Office are 18 lawyers divided into four trial teams and a fifth

16

preliminary hearing team. As of August 2007, the time of my arrest, there were

17

only 12 felony attorneys all handling about 200 open cases each. As the report

18

demonstrates the number of cases per year per lawyer and time that permits ones

19

attorney, such as mine that I had, only to spend an average of only 2.18 hours

20

on each case, no matter how serious. See: Report, p.28, par.1.

21

44.

Chief Defender Alan Trimming stated upon review of the NLADA's Report

22

he had made some significant changes. See Report, p.28, footnote 81 on page 99

23

as well. This is a direct admission by Alan Trimmings that their Office was below

24

ABA Standards and the Sixth Amendment and controlling case law. As such this has

25

prejudiced me in respects to the minimal level of representation guaranteed.
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45.

In regards to the district court's Order, p.20 in respects to my two

2 attorney's failure to investigate was addressed in my First Affidavit of Petitione
3

page 4-6, Lns.18-25, 1-18, p.8-9, Lns.8-9, Lns.3-25, 1-11. In the referenced pages

4

of the First Affidavit of Petitioner explain exactly had counsel conducted an

5

investigation it would have revealed vital information to a defense for me, and

6

as a result caused me prejudice.

7

46.

Had Counselor Botimer and Lojek conducted a proper investigation they

8

would have turned up the gay.com user agreement. See: Exhibit "B". Contrary to

9

this court's statement that "The user agreement would not change the fact that

10

he initiated the contact with a person he thought was fifteen ••• " (Order,p.20,

II

Ln.18-19.) This is an assumption on the court's part for you must be 18 years of

12

age. See Exhibit "B", p.5. First, had counsel obtained the gay.com User Agreement

13

(Exhbit "B") he would have discovered you must be 18. Along with this he would

14

have seen that law enforcement agents had to agree to the terms of use in order

15

to even chat on the site. Second, he would have saw that they could not post

16

material that is inaccurate, unlawful, harmful, (Exhibit "B", p.12.) Also, they

17

would have found that you also agree to not impersonate any person or entity or

18

falsely state or otherwise misrepresent your affiliation with

19

(Exhibit "B", p.13, para.4.) Therefore, the state cannot nor could not have used

20

a presentation to a jury a line of prosecution that "I went on line with the

21

intent to pick up a minor." Further it would have allowed counsel to use a line

22

of defense that there is no way

23

solicit sex with a minor for you agree you are 18 years of age. It does not matter

24

asto~he

25

to the fact that the law enforcement agents also disregarded another part of the

26
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user agreement in where they agreed not to "promote or provide instructions or
2

about how to engage in illegal conduct or commit illegal activities", and further

3

agreed not to "intentionally or unintentionally violate any applicable local,

4

state, national or international law •• " See: Exhibit "B", p.13, para. 15-16.

5

Therefore, any further discussion regarding what was contained in the chat betwee

6

law enforcement and I is in material. Any further discussion by the court is moot

7

for law enforcements conduct was outrageous. An0ther way to look at this is that

8

law enforcement officers under the gay.com user agreement were not permitted to

9

engineer and direct instigating criminal acts by otherwise innocent persons in

10
II

order to lure them to commit a crime and then arrest them.

47 t

The second issue this court has addressed under my ineffective assistanc

12

of counsel claim is the failure to pursue a suppression motion. I have previously

13

addressed the "Brady" violation that the state has done and clarified it in this

14

Affidavit, pp.I-5, Lns. 21-25, 1-15. This is a three-fold arguement that must be

15

addressed in order to determine if my rights were in fact violated under the

16

United States Constitution and Idaho's Constitution as well. Frist, I have tried

17

dillegently to obtain a copy of the Search Warrant and Affidavit For Search War ran

18

and unable to get either docuement. This goes to the "Brady" violation. It also

19

further goes to counsel's ineffectiveness for when Steve Botimer received the

20

requested discovery from the state he should have taken the time to review it

21

closely and he would have seen that a warrant was served and he could have looked

22

into wheather it was a valid search warrant. If it was not a valid search warrant

23

counsel could move for a suppression of the search. Second, if upon looking into

24

obtaining a copy of the Affidavit For Search Warrant and Warrant and there is none,

25

and as far as I know to this date it doesn't exist, then counsel could have moved
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to suppress an illegal search. Third, if there was a warrant, then counsel failed
2

to file a motion to suppress the search that was performed on the computer hard

3

drives for he was ignorant to the relevant law regarding the search of computer

4

hard drives by the Ninth Circuit and other Courts. As for this court stating in

5

its Order Conditionally Dismissing Petition "he does not indicate how it would

6

have affected the outcome." (Order, p.21, Lns.II-12.) I actually had in my First

7

Affidavit of Petitioner clearly demonstrated how it would have affected the

8

outcome. See First Affidavit of Petitioner pp.12-17, Lns. 1-25, 1-17, and Exhibit

9

"e" regarding the Forensic Examiners Report which was nothing more than a "file

10

treasure hunt" at the expense of my Fourth Amendment Rights due to counsel's

11

ignorance of the relevant law which I will address more fully in the accompanying

12

Brief.

13

48.

As for the "Wolf's Trial counsel was not ineffective for failing to

14

pursue the entrapment defense." (Order, pp.21-23, Lns.ls-2s, 1-6.) First, I am

15

not arguing that counsel was ineffective for failing to pursue such a defense of

16

entrapment. Rather, as previously demonstrated above I am alleging that counsel

17

was ineffective in failing to conduct a pre-trial investigation in which I have

18

clearly demonstrated throughout this affidavit. The actual ineffective assistance

19

of trial counsel is failing to investigate in order to establish a defense that

20

with the use of the gay.com user agreement that law enforcement were not permitted

21

to engineer and direct instigating criminal acts by otherwise innocent persons

22

in order to lure them to commit a crime and then arrest them. This is defined as

23

"outrageous government conduct" and if entrapment for a jury to decide,.

24

49.

As for "The decision to disqualify Judge Wetherell was a strategic

25

decision." (Order, p.23, Ln.7-18.) It was not a strategic decision but rather
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Anthony R. Geddes direct failure to communicate with me. Not once did he come to
2

the jail prior to the Arraignment before Judge Wetherell. The only time I saw

3

Geddes was the day I appared in Wetherell's court room just prior to the calander

4

being called and he called my name which i acknowledged and then informed me that

5

I did not need to be there for he had disqualified him. This was done without any

6

communication with me whatsoever. An attorney in Idaho has a duty to communicate

7

with his client and is mandated by the Idaho Supreme Courts affirmation of the

8

Idaho Bar Rules, Rule 1.4, among others. He did not bother to discuss with me or

9

explain to me why he was doing this. This Court has also mentioned that I have

10

failed to produce an affidavit from my trial counsel (Order, p.23, Ln.8-9) is

11

true, but, show me an attorney that wants to admit to an allegation such as I have

12

brought forth knowing that I can then report it to the Idaho Bar Association where

13

it is noted on his record as unfavorable in representing clients. No attorney is

14

going to admit he is ineffective in representing a client and therefore mandates

15

that this court conduct a evidentiary hearing in respects to this allegation.

16

50.

Had counsel consulted with me regarding disqualifying Judge Wetherall I

17

would not have done so for I am only entitled to one disqualification without

18

cause and I personally believe that he would have been a better Judge opposed to

19

this Court due to my own prior personal observations of this Court in other felony

20

case's.

21

51.

Secondly, in this portion of this court's Order, the court has stated,

22

"He has made no showing and identifies nothing in the record which establishes any

23

biased action by this Court." (Order, p.23, Ln.16-17.) Since this court opened the

24

door in respects to this area of the district court being biased and prejudiced,

25

which was not an allegation in these post-conviction relief proceedings, I will
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I

2

now demonstrate how this court has implied that I failed to do so.

52.

On two separate occasions this court in these post-conviction relief

3

proceedings has been biased and prejudicial. First, when I motioned the court for

4

appointment of counsel and access to the pre-sentence investigation report filed

5

with the court on February 24, 2010, which was denied on March 5, 2010 and I filed

6

a timely objection on March 25, 2010, in which I demonstrated how this court was

7

being biased and prejudicial by going on a tirade about my crime when it has

8

nothing whatsoever to do with the actual reason for the motion or for the court to

9

deny such motion, and then to further add insult to injury send a copy of the Orde

10

with a tirade about my crime, to the IDOC Central Records so it may be added to my

II

entral file, when the IDOC is not a party to these proceedings whatsoever.

12

herefore, the court has added more information to the PSI without giving me a full

13

nd fair opportunity to rebut it. This can be further supported by the fact that

14

his court at one time served on the Alaska Clemency Board and is dOing her best to

15

ensure that every negative thing she can possible place in my IDOC Central File

16

can be placed there in order for the Idaho Commission of Pardons and Parole can

17

see it when conducting a Parole Hearing. As a result of my timely objection in

18

which I stated that the court was being biased and prejudicial I was granted full

19

access to the pre-sentence report for one day at the Courthouse.

20

53. Another incident in where this district court was biased and prejudicial

21

was when I filed my IRC 35 Motion to Reconsider my sentence. I had set forth a

22

single issue of the fact I was attempting to correct major errors in the PSI in

23

respects to the use of prior PSI which was contrary to the rule law, ICR 32, and

24

not having all of the information available, prior sentencing court transcripts

25

from my first two felonies. I had even motioned the court for transcripts from my
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two previous felonies in order to demonstrate this but this court had denied it.
2

As a result of this district court in its Memorandum Decision on Defendant's Motio

3

for Reduction of Sentence, filed June 24, 2008, again, went on a Tirade about my

4

crime. (Memorandum, pp.4-6, Ln.15-20, 1-2.) demonstrating further bias and

5

prejudice had occurred, and again made sure to send a copy of its Memorandum to

6

the IDOC Central Records when the IDOC is not a party to the proceedings in these

7

respects.

8

54.

Prior to preparing the Rule 35 I had obtained a Rule 35 Packet from IDOC

9

Officials for Rule 35's and it states within the packet, "you must include new or

10

additional information along with the Rule 35 motion. The following are potential

11

grounds that could be used in a Rule 35 motion for reconsideration of sentence."

12

and it lists "Errors in Presentence Investigation Report (PSI)". A copy of this

13

page from the ICR 35 Motion Packet is attached hereto as Exhibit "S", and by this

14

reference incorporated herein as if its restated in its entirety.

15

55.

Next, this court addresses my ground regarding trial counsel's failure

16

to object to the use of prior pre-sentence reports or get copies of prior

17

sentencing court transcripts, and states it does not amount to ineffective

18

assistance of counsel (Order, pp.23-25, Ln.19-25, 1-5.) Contrary to the district

19

courts analysis I can prove otherwise in respects to this matter.

20

56.

I received a copy of the PSI on February 13, 2008, and as a result I had

21

my counsel Michael Lojek reset the hearing for an additional week due to the PSI

22

report being so big I had not had enough time to go over it that morning before

23

the scheduled hearing, nor a full and fair opportunity to confer with him regardin

24

all of the errors and questions I had in respects to it. As a result this court

25

reset the sentencing hearing for February 20, 2008.
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1

57.

As a result counsel, Michael Lojek, came to the Ada County Jail on the

2

weekend I believe and we spent several hours going over the pre-sentence report.

3

He took copious notes in respects to issues I questioned were in error, of these

4

Notes I waive privilege on and request the court to order him to produce a copy

5

to this court as well as myself in the event of a evidentiary hearing.

6

58.

During this meeting with Counsel Lojek I had told him that the durring

7

my interview with pre-sentence investigator Church had explained to me how she had

8

obtained the previous pre-sentence investigation reports. She had told me that

9

the most recent one for Case Number CR1996-2608 she had obtained from District 4

10

Probation and Parole where I had been fully discharged from Parole March 2007. The

11

second one for Case No. CR1991--0002426 she had a request into Second District

12

Court, Nez Perce County. She did not explain in detail how she did this. I had

13

explained all of this to Lojek and explained that those two (2) prior PSI's were

14

sealed by court order and they could not access them. Lojek then told me that they

15

could use them. I explained again that it was contrary to Rule 32 and he refused

16

to look into this matter.

17

59.

Had counsel looked into this matter he would have found that Holly

18

Chmrch did not go through proper channels to obtain these previous pre-sentence

19

reports by having the prosecuting attorney motion the Second Judicial District

20

Court, Nez Perce County or this Court to unseal those two prior pre-sentence

21

investigation reports pursuant to Rule 32, ICR, and motion practices under

22

Rule 12, ICR, which would have also given me and counsel a full and fair

23

opportunity to file an objection to this along with a Rule 403 and Rule 404(b)

24

motion to not permit these two prior pre-sentence reports to be utilized.

25

26
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internet a copy of the ROA's for Case Numbers CR-199l-0002426, and Case Number
2

CR-1996-0002608 on the two prior felony convictions. A copy of ROA for Case Number

3

CR-199l-0002426 is attached hereto as Exhibit "T", and by this reference is

4

incorporated herein as if restated in its entirety. A copy of ROA for Case Number

5

CR-1992-0002608 is attached hereto as Exhibit "U", and by this reference is

6

incorporated herein as if restated in its entirety.
61.

7

As a result of reviewing these two ROA's, Exhibit "T" and "U", I saw on

8

each of them that there was an entry dated 1/24/2008 Order Releasing PSI. See

9

Exhibit "T" p.5, and "U" p.5. As a result of this I wrote a letter to Nez Perce

10

County District Court Clerk Patty O. Weeks inquiring if there was a Motion for an

11

Order to unseal these prior

pre-sentence reports for the ROA's did not reflect

12

uch. Deputy Clerk Teresa Dammon responded to my written inquiry on April 1, 2010,

13

nd informed me that there was not written motion requesting the release, Probatio

14

nd Parole from Distirct 4 PSI Unit Holly Cotney Church requested it by a letter

15

or over the telephone usually is the way they do it. Enclosed with the letter was

16

copy of the Order Releasing Presentence Investigation to Holly Church for the

17

purposes of preparing the Presentence Investigation in my Ada County Case. The

18

Order also reflects a copy was messengered to my former Attorney Robert Van Idor

19

who was not currently representing me. This goes to show that not only was I

20

deprived a copy of this but so was my current counsel of record Lojek for he is

21

not listed on the Certificate of Mailing. A copy

22

from the Nez Perce County District Court Clerk and the Court's Order Releasing

23

Presentence Investigation is attached hereto as Exhibit "V", and by this reference

of the Letter dated April 1, 201

24 's incorporated herein as if restated in its entirety.
25
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1

62.

I have demonstrated above how counsel was ineffective in respects to my

2

presentence reports by failing to object as well as failing to move limit the use

3

of the prior reports

4

object for neither of us were given a copy of the Order Releasing Presentence

5

Investigation Reports from Nez Perce County. Furthermore, I have also fully

6

demonstrated as to how counsel, again, was ineffective for failing to properly

7

conduct a investigation with the aid of necessary services as well. This supports

8

Ground Two, Three and Thirteen.

9

63.

as well as myself and counsel being deprived the right to

I had attempted to obtain the transcripts from the previous Felony Case

10

CR-1991-0002426 prior to submitting this Affidavit but was unable to for the only

II

appellate action that was done on it was a post-conviction relief and was not

12

part of the Clerk's Record on Appeal according to my investigator from IPLAN. As

13

a result he informed me in a letter dated May 27, 2010 that he was not able to get

14

them from the Idaho Supreme Court Clerk' Office and has attempted to contact the

15

Nez Perce County Reporter to obtain the transcripts from the 1991 felony case in

16

order to demonstrate to this court that there were errors not fully addressed due

17

to the time span of over 15 years and that the PSI from there was the "raw" form

18

not the corrected version. It should be noted that there were several hearings in

19

respects to sentencing due to probation violation hearings and the sentencing cour

20

had ordered updated PSI's to be submitted in those violations hearings. These were

21

not contained in the PSI from Nez Perce County either. This further demonstrates

22

counsel's failure to investigate and object. A copy of IPLAN May 27, 2010, letter

23

and Idaho Supreme Court Clerk Register of Actions are attached hereto as Exhibit

24

"W", and by this reference is incorporated herein as if restated in its entirety.

25

I will further support the above in the accaompanying Brief.
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1

64.

As to the district court stating "Appellate counsel's selection of

2

issues was not ineffective." is incorrect and I have demonstrated very well as to

3

why in

4

further support I had spoke with Deputy State Appellate Public Defender (DSAPD)

5

Pinter several times on the phone and had conveyed to him that I did not want him

6

to argue that my sentence was excessive. To prove this I kept written notes each

7

time I called him and spoke with him, to include the one time he had called me and

8

the Facility Paralegal notified me of such. A copy of these notes are attached

9

hereto as Exhibit "Y" and by this reference incorporated herein as if restated in

10

the First Affidavit of Petitioner, pp.2l-23, Lns. 9-25, 1-24. To offer

its entirety. Further I obtained a copy of the Idaho Correctional Cetner's Phone

II

og for me when I had called them. A copy of the Inmate Call records to the State

12

ppellate Public Defenders Office is attached hereto as Exhibit "Z", and by this

13

reference incorporated herein as if restated in its entirety.

14

65.

The ICR 35 that I had filed with the Court was much better than the

15

"dead bang looser issue" that counsel had chose to argue on appeal. The best

16

example of a excessive sentence case that I have seen in a long time is when the

17

Court of Appeals overturned this very court's sentence in State v. Izaguirre, 186

18

P.3d 676 (COA 2008), to the point they called it draconian and this court was not

19

given the opportunity to re-sentence Izzaguirre. That was an excessive sentence.

20

I explicitly had asked counsel to argue the issues regarding the presetence report

21

I had raised in the Rule 35 that was denied.

22

66. I have even consulted with a conflict State Appellate Public Defender who

23

will remain nameless, and she has even stated that the issue of an excessive

24

sentence is a "dead bang looser" and that my Rule 35 issues were a better issue to

25

argue on appeal. All DSAPD Pintler has done is argue a issue that the SAPD Office

26
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has set up a "boilerplate" argument which does nothing more than permit a law
2

clerk for the Idaho Supreme Court or Court of Appeals to use their "boilerplate"

3

percurim opinion that they have on file, the only requirement for my attorney and

4

the court is to edit the names, charges along with a few other facts.

5

67.

As for this court to say the ICR 35 issue is frivolous is to affirm its

6

own rulings that were on appeal. This is incorrect and this court should not be

7

permitted to do so. Furthermore, as this court has said "There is no evidence that

8

Wolf would have succeeded on appeal or that he was prejudiced by counsel's failure

9

to bring these additional arguements." (Order, p.25, Ln.II-12.) I would have to sa

10

that there is no evidence that I would not have succeed on appeal. Based upon the

11

facts and evidence that has been proffered herein I believe I would have prevailed

12

n appeal had I not had an incompetent lawyer who did not want to argue more viabl

13

14

issues than the frivolous issue that he argued on appeal.
68.

As to the last two issues that this court addressed in its Order, (Order,

15

.26, Ln. 8-24) in respects to alleged violation of the separation of powers and

16

ue process, and syphilis does not form the basis to challenge the psychosexual

17

valuation on post-conviction. I have already covered those issues somewhat in the

18

econd Affidavit in respects to other issues that overlapped into these two. As fo

19

yphilis not forming the basis to challenge the psychosexual evaluation on post-

20

onviction relief I would have to disagree for I have already demonstrated how it

21

ffected my guilty plea therefore it would also affect the evaluation as well. The

22

revious psychological evaluations done by Dr. Emry, Denise Carlton, and Brian

23

hapiro all show a likely comparison opposed to that done by Dr. Johnston which

24

oes to substantiate the possibility that when I had a reactive test of positive

25

or syphilis. This in itself would mandate an evidentiary hearing to be held.

26
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67.

Based upon the aforementioned Second Affidavit of Petitioner Andrew J.J.

2 Wolf, along with its Exhibits "D" thru "Z", I have demonstrated material issues of
3

fact in which this court must conduct an evidentiary hearing, or alternatively mus

4

permit me to conduct further discovery upon those court appointed attorney's and

5

other individuals named herein.

6

68.

Further your affiant sayeth naught.

7

8

9
10
11

SUBSCRIBED, SWORN and AFFIRMED to before me this

15~day

of JUNE, 2010.

12
13
~otary

14

Publlc for Idaho

Commission expires:
15

91 it) /
r

1

('3

16
17
18
19

20
21

22
23
24

25
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CERTIFICATE OF MAILING

1

2

I HEREBY certify that on the cR10Gay of JUNE, 2010, I mailed an original of

3

the foregoing SECOND AFFIDAVIT OF PETITIONER ANDREW J.J. WOLF, by handing over to

4

prison officials to be filed with the Clerk of this Court and a copy to be both

5

mailed via the U.S. Mail postage prepaid to:

6
7
8

FAFA ALIDJANI
Ada County Dep. Prosecutor
200. W. Front St. Rm 3191
Boise, Idaho 83702-7300

9

10

1I
12
13
14
15
16
17

18
19

20
21
22
23
24
25
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~1AXSON,

being first duly, sworn upon oath deposes and says:

I am the Director and

Investigator of Idaho Prison

1. Access

(ULAN) •

17

18

I have over eight (8) years of experience in the field of investigation

2.

and skjp tracing business.

19

20

3.

The Petitioner, Andrew J.J. Wolf, retained my services to conduct and

21

invC'sLigationinLo the underlying char

22

procPHI ing.

23

4.

A

such, T had first luokcd

, "(;AY.Cm'1",

24
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2010 0]095

~-------.--------------------------)

13

14

CV-PC

)
)
)
)
)

10

ISTATE OF

Case No.

)

Ii

1 V ni

!,

order to ~3ce

v!hni

Lil(' vJelJ site thai
('XClllp;liClry

the petiliufler had

infofIfldtinIJ llull IfIdV

he

J i! b I ('

1/"l'V 11M VIT
I

in

lIJL()

crime,s i.n this post-conviction

I

OQ2S0
\I
/ (
;
J)
P
/1
£XI!IB/7

'J,

As

if

lo()ked

2

,(,sid ( of myinvC'stigillioll (hilt}
into til('

"CAY.CUn"

Ii(' I'!:lco illl('~ot('d. J discovered

ItIH'

1,/('11 site Illd! peliliollC'1

seVC'ld

I til ings

petitiof]!,! iJdd his trjiLl ilttoln(:'Y'

til;l(

C()Ilfiuc((:d

11;)(\

ilU'II

fj

Chill'

6

exculpatory in ndturc.

OIl wlH'1I

couJ d !l;lvC' beul llsefui ([)
d

propel

i

IlV('st

i gut

j Il( <J

iOIl

b.

was filed on January 28, 2010, Exhibit-B, pr. I 2, you must register in order

9

to access the vlob S1 te "GAY.COlvl" YOli must register and also must accept the
gclY.COfli Privacy Policy,

thi

dcce

7.

12

User AgreeITIC'!1t QnJ Community Gu:ideUnes. If you don't

vou cannot go any further into the sileo

Upon accepting the accepting the: Privacy Policy, User Agreement and

13

Con~unjty Guidelines you must then confirm a Email from gay.com to acces~ the

14

site.

Exhibit-B, p. 3 of January 28, 20lU, Affidavit of Petitioner.

8.

15

I had discovered that gay.com is owned and operated by PlanetOut Inc.

16

when I had accessed their information about them and the Community Guidelines,

17

Privacy Policy, and User Agreement.

18

Petitioner that \vas filed

Y.

19

20

Ili('

As the Petitioner had clemoJlst!'aU:d in hjs Affidavit of l'etitioner tllilt

8

10

,

crimes agdinst the petitioner, prior to his plea of guilty thaL were

5

7

!

COllducted on or ;1bouL ()cl[ll)('1

011

Exhibit-B, pp. 4-21, Affidavit of

January 28, 2010.

1 found on the Community Guioelifles, Exhibit-B, p.

Affidavit of

Petitioner fjled on January 28,2010, that you are certifying tllC1t you are 18
age or above. Furthermore in thE' Network I<ules in the same Exhibit

21

12,1 founo that "You agree not to

[3,

22

p.

23

tliell: is inaccurate, unlawful, harllifuL .• ", Clnd un ExhjhiL-B, p.l], "4. jmpersonalc

25

h'ith a person or entity;" "J'), promote or provide instrurtiof),c; or infnnnntio[)

!\FFiDAVl'l OF CHRIS

lISC

tl1e Network to: 1. " ... poc;t,o«mdLerj,Jl

I

- 1

i

II,r

£: xfllBtT p

:

f61ks1

'I
"

dbout huw to ellgdiW in jLlegal conduct or commitiUeg,]1 dctivitics intendl'c1
2

1u

~lU.sl' d j~~lllpl i ()[) to

J

ilfly

dlegaL ilCt or act intended to C(luse iJ,lJ"rn or disruption to the Nell{ork or

..t

Llw JnLc'rnet

5

applicable local, state, national or international law, ... ". Further on Exhbit-H,

6

p. 18 under the heading "Adult Content" it states in part, •.. you are certifying

8

10.

9

to the el1tic

the Net I"ulk,

prOrilOll'

physicill hdrlll

OJ inj lllY, or pI U[I]ol,'

ill gC'IleraJ;""16. intelltiolutlJy or Ullillt<'lltiollCILly violate rIny

I then reviewed the petitioner's discovery that was disclosed in regards
of children over the internet Case No. H0701230 and reviewed

10

the petitioners Exhibit-A, pp.1-35. I fhound on p. 20 I sal1 that the petitiotll::r

II

had

ven voluntary consent to search his vehicle only. 1 then read Ada Coun v
ty Sheriff Matt Buie's Supplemental Report that was submitted on August 27,

12

. I saw on the third page of this report, Exhibit-A, p.23, that

13

2007

J4

Det

15

warrant on the petitioners residence at 2233 W. Panama St. Based upon this I

16

then

ives P.

ider and Barker had assisted Guie with service of a

reh

n to look through the petitioner's discovery and had asked the petitioner

if he had ever seen a copy of an Affidavit of Probable Cause or Search Warrant.
18

lIe informed me that he had not nor had his trial attorney's or prosecution provide

19

a copy to him.

20

11.

Based upon this new information regarding the absence of a Affidavit

21

oJ. Probable Cause and Search '''arrant on the petitioners residence and as a resull

22

Ion Felirnney 5th and 10th, 2010, two sep,nate occasions, 1 went to the Ado Connty

(ourtboUS(' and spoke with the tl-JO Deputy Court Cjerk~; Ivho rnaintiJin the records
24

25

IreganLing Search \>iarraflts. I provided them holll with the pc't

j

t iOllC'LS

addlc.-;s

that was searched, 2233 \L Panama St., Boise rD, and the daLe of the search,
MflSXON

I (J lJ 11 d i L j

Sill

III

profcssiunal opillion that had U-jal counsel made use of dIl investigator with
6
7

8
9

the w:;c of [l(:'ceSSiJlY funds all of this informcltion \vould have bec::n available
Ito the defellse oj !hc petitioner prior to the preliminnl"\' henring that took pL1C
on the enLicment charge, and further would have aided in the dismissal of the
ion of sexually explojtivc mcltcrjal due 10 an iJl('g~ll sea

to

petitioner

II

cOlJtJineu ill LllUsC' computers.

12

h of the

rCc:ideflcc and the seizlJre of his computer,,; il[]d the hard drives

Further your affiant saycth nnught.

13

Chin:;
15

16

SUBSClnBEIJ, S\·JCJPN, and AFFIRf'1ED to before me this

day of ['tar-ell, 2010.

18

Nntarv Public [or TdHho
19

Commission expires: __

~_-L~
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ANDREI.] J. J. WOLF
#35408, ICC, P20A
P.O. BOX 70010
BOISE, ID 83707
Harch 31, 2010
ALAN E. TRH1NING
STEVEN E. BOTIMER
ANTHONY R. GEDDES
MICHAEL W. LOJEK
Ada County Public Defenders Office
200 W. Front St. Ste. 1107
BOISE, ID 83702-7300
Re:

Wolf v. State, CV-PC-2010-1695, Request for copy of Case Files
Ref. Case No.'s H0701230 & H0701428

Counselor's,
This letter is to request from your Office and your files a complete copy of my
Case Files in respects to the above Felony Case Numbers listed.
Please make available a complete copy of the case file to include any and all
e-mails, case notes, internal memo's to include Mr. Lojek's written notes in
respects to the interview that was done prior to sentencing hearing regarding
me offering evidence to rebut the errors in the PSI.
Also there is an issue of the fact that there was no Affidavit of Probable Cause
or Search I"arrant that has arose as a result of my own personal investigation being
done by an investigator. If you have any information to offer regarding this matter
in respects to the prosecution not offering it to you prior to the preliminary
hearing that Mr. Botimer conducted on Case No. H0701230.
Thank you for your time and if you have any questions regarding this matter
please feel free to respond at your soonest. The court has set a deadline in
my post-conviction proceedings of Hay 3, 2010. Please let me remind you as my
attorney's I have not yet waived Attorney Client Privilege with you and your
office despite Judge Copsey stating that privilege is waived. Until then, I
remain,

cc: file
Judge Copsey
Fafa Alidjani, Dep. Ada Prosecutor

/1

1+!!5 /

002(34

J. DAVID NAVARRO
CLERK OF THE DISTRICT COURT
EX-OFFICIO AUDITOR AND RECORDER
AOACOUNTY
200 W. FRONT ST.
BOISE,IO 83702-7300

8 April 8,2010

Dear Mr. Wolf
I am in receipt of your request for criminal records from the Ada County Court. You
have requested a complete copy of all three records with our court. There is a 5) 1.00 per page
copy fee and a $2.00 per certified page copy fee associated with all records request. Your
request includes a total of 387 pages. Please send the payment of $387.00 in the form o f money
order along with three large self-addressed stamped envelopes to the Ada County Court House at
200 W. Front St. Boise, ID 83702. Thank you for you compliance in this matter.

Sincerely,
J. David Navarro
Clerk oIthe District Court
Ex-officio Auditor and Recorder

BYC:S4~il1~
DeplllY Court Clerk
CrimiJ/al Records Desk

r
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F THE ADA COUNTY PUBLIC

ER

CHIEF PUBLIC DEFENDER
Alan E. Trimming

CHIEF DEPUTY
August H. Cahill
FELONY DIVISION
200 W Front St. Suite 1107
BOise, Idaho 83702
Phone
287-7400
Fax
SENIOR TRIAL ATTORNEYS
Edward B Odessey
Amil Myshln
Steven A Botimer
Lawrence G, Smith
TRIAL ATTORNEYS
Ene Rollsen
Craig A. Steve ley
Richard D Toothman
Anthony R Geddes
David W Simonaitls
Jonathan D, Loschi
Nicholas L. Wollen
Michael IN Lojek
Ten K Jones
Megan L. Glindeman
Larry D Moore
Enk J, O'DaOiel
A.r>n L Cosl1o
Kimberly J, Simmons
Ransom Bailey

MAGISTRATE DIVISION
200 W Front St, Suite 1107
Boise, Idaho 83702
Phone (208) 287-7450
Fax (208) 287-7419

CIVIL DIVISION
200 W Front St, Suite 1107
Boise, Idaho 83702
Phone: (208) 287-7450
Fax (208) 287-7419

JUVENILE DIVISION
6300 W. Denton
Boise, IdahO 83704
Phone, (208) 577-4930
Fax (208) 577-4939

TRIAL ATTORNEYS
Daniel M. Truscott
Gary S, Reedy
Elizabeth H. Estess
Benson Barrera
Reed G, Smith
Charlene W Davis
Brian C Marx
Anita M, E. Moore
Aaron P Wise
Danica M, ComstocK
Heidi K. Koonce
Cassandra G. Drescher

CIVIL ATTORNEYS
Ann L. CoshO
Joshua Wickard
Kevin M. Rogers
Adam Kimball
Dylan J, Orton

TRIAL ATTORNEYS
N, Gene Alexander
Alan D, Malone
Robin L Coley
Cameron D, Cook

INVESTIGA TORS
200 W Front St, SUite 1107
BOise, Idaho 83702
Phone
Fax
Glenn Elam
George Paimer
John Anzuoni
Klfsten Solmon
Gina Mikelson
Chuck Craig

Monday, April OS, 2010
Re: Copies, CV-PC-2010-0I695, !1070I230, and !1070I-I28

Mr. Andrew

WoIt~

#35408

C/o ICC, Unit J
PO Box 70010
Boise 10 83707
Dear Mr. Wolf:
I am in receipt of your letter dated March 31, 2010. You are entitled to copies of the discovery
provided by the State in connection with the above-referenced cases as well as copies of the
pleadings filed in connection therewith. I believe you are already in possession of those
materials. If I am mistaken or if you require another copy, please let me know.

MICHAEL W. LOJEK
Attorney at Law

MWL:jp

ANDREW
#35408,
P .0.
BOISE,

J.J. WOLF
ICC, P-20-A
BOX 700lO
IDAHO 83707

April 13, 20lO
fvllCHAEL W. LOJEK
Ada County Public Defender
200 W. Front St. Rm. 1107
Boise, ID 83702-7300
Re:

Copies of Records from Criminal
Case No. H0701230, and H0701428

Dear Michael:
I wish to thank
I am sorry that
in the post-conviction proceedin

~o my letter of March 31, 2010,
er do to having to prepare a brief
e Copsey.

I currently have the Clerk's Rec
orters Transcript in regards to both
cases. In that record is the L
ven Botimer dated September 7, 2007
with a Letter from Fafa Alidjan
ges 1-31 of Discovery regarding
Ada Case No. H0701230. What ~ 'ssing fr, ithis continuing discovery is the
Affidavit for Probable Cas ~r~and the War Ot that was served on my residence to
take my computers. I h
an ;investigatorl po a records search with the two (2)
Dep. Court Clerk f s wh~afntain these paitticular records and on February 5, lO, and
24, 20lO they stated 6~at there was no :fo
~record of either document. But now
mysteriously after Fa~~:filed her answer . :'~~y PCR and Judge Copsey issued a
Conditional Order of I{:i,jmissal on March 11, <;tpd 23rd 20lO. My inve~;~igator then
went and checked agai~~nd now there is both~; uments.
~<-1Ji! ':

I

' ':..z ,"

I

My question to youdh'd Steve Botimer is, Did ioti"~Vi:)i't~f:i~~'fl.~,e~:!a'!;CPpYQf these
two documents, War£1:lnt and Affidavit of Probable Casue? IfsQ Wh~~i ~a'f did your
office receive i.t1.·: Why did yQ,. p
g~.·.\ve
%.'j1lel _.;ta.;;c·oPY? / • I'
"
Jt..-::.!
~
l~
!lll
•.. ~ ~ l'!
,·if; .

As to Case,·No. "701428 I ha~
; t~e.iIDJlc~veiy that Fafa rel@psed in a letter
dated Novem~er;! 4,. 200? whicftC~~i~t,~r,Pf1tgq!~~~;;-l~' I know. ther(;!fis more. Where
are the cop!e s ,!ofthe lmageS!? ~\1ilS lS'V1t:al'tO'''tne Forenslc ReJlort that;: was part
of wha.t Iqo Ji~ve~ Please send them. and any and all other docpments that the
stateh'adt-el
Q.You regarding this charge.
:;1
"
"
,~
')f;;-~tl-:<,".\~__
'
:J
Time isml({.e~~~pgon thi$~"~~1it'g,t;~~P;r:to Judge Copsey's Order s~ating that I have
up to tlay1 :3 i ; ~OlO to subillltmY'!~l~~'tr~';;~~~~Y"rqp! ,l}.;ed to ;See Ply ~urrent case file
CV-PC-,201P;16~$ i t is in Judge Cj~~Y 's~~'l1t1i~lJ1.1>tlnderstand.

Also,~f~~u w,~?h you could sc{edu~e:a~ee~ing
e/ regarding these
matters aIjd se~ i f we co.llid cq~e to ~ conclusion in
to these documents
that I ne~d and other issues fhcitlhave raised. I wo
OVElto connect the dots
in respects tOr some of the issues on post-conviction andmaybE\i you would agree
you were vJ.rong in respects to it and offer me an Affidavit.
i:

!

Thank you for your time and I look forward to yourquickiesponse in this matter.
Until then, I remain,

file

ANDREW
#35408,
P.O.
Boise,

J.J. WOLF
ICC, P-20-A
Box 70010
Idaho 83707

(vIa y 5, 2010
MICHAEL W. LOJEK
Ada County Public Defender
200 W. Front St. Rm. 1107
Boise, Idaho 83702-7300
Re:

Request for Copies of Records from Case Files
Ref. Case No.'s: H0701230 & H0701428

Dear Hichael:
It has been 3 weeks since my letter of April 13, 2010, and I have yet to
get a response from you in regards to certain records that I requested from
you and your office, to include some questions that I had asked you to provide
some answers to regarding whether you received certain Court Documents from
Fafa Alidjani, Ada Dep. Prosecutor or her Office in regards to the above
referenced Case Numbers.
Again, If you would be kind enough to respond to the following request it would
be most appreciated. Judge Copsey has been kind enough to give me extension of
time until June 2, 2010 to get my Brief Filed in my Post-Conviction Relief Case.
As such, would you be kind enough to please answer my questions:
1. Did you or your office ever receive a Affidavit For Search Warrant, Search
Warrant and Return of Search Warrant? If so please state when your office received
these documents and please send them to me now.
2. Did you or your Office ever receive any e-mails from Fafa Alidjani in
regards to the above-referenced cases? If so, please provide copies of them to
me to include your reply to them and who you may have sent a copy to as well.
In
at
by
to

regards to the Affidavit for Search Warrant, Search Warrant, It was issued
3:49 p.m. on August 20, 2007. The Affidavit for Search Warrant was Signed
Detective Pat Schneider of the Ada County Sheriff's Office. The address given
search was 2233 Panama, BOise, City, Ada County, Idaho.

I have attempted on several occasions to get a copy of this through my
Investigator and have not been able to get the Warrants Clerk to cough it up.
She and her co-worker have stated several times (3) during the month of February
2010 that it did not exist. Then in Harch after Fafa filed her answer to my
Post-Conviction Relief it appeared but then when I asked him to obtain a copy
after I had found this out it mysteriously got lost again! Very odd.
Please be
Affidavit
if you or
know that

kind enough to respond to my questions and provide me a Copy of the
For Search Warrant, Search Warrant, and Return of Service of Warrant
your Office ever received a copy. If not please respond letting me
you nor your office ever got these.

Thank you for your time in this matter. Until then I remain,

Cc: File
AJJ\~ I

AND RE\v
#35408,
P.O.
Boise,
~1ay

J. J. Vi 0 L F
ICC, P-20-A
Box 70010
Idaho 83707

5, 2010

FAFA ALIDJANI
Ada County Dep. Prosecutor
200 W. Front St. Rm. 3191
Boise, Idaho 83702-7300
Re:

CV-PC-20l0-1695, Post-Conviction Relief
Request for Copy of Records

DEAR FAFA:
I have had two individuals who have been assisting me with the
investigation of my case attempt to get copies of three documents
from the Ada County Court Clerk's Office. They are, the August 20,
2007, Affidavit for Search Warrant, Search Viarrant and August 21,
2010, Return of Search Warrant.
Each and every time that my investigators have gone to the Clerk's
window who maintains these documents, three (3) times in February
2010, they were told they do no~ exist. Now if they do not exist
then why would Det. Matt Buie in his Supplemental Report state that
he had assisted Det. Schneider and Barker with "service of the search
warrant at 2233 Vi. Panama St." (See: States's Discovery pg.19 from
Case No. t'10711105 then H070l230) or Exhibit "A", p.23 of my Affidavit
o f Pet i t ion erA n d r e w J. J. \v 0 If, f i led Jan. 28, 20 1 0 i nth e po s t conviction relief proceedings.
May I remind you that when the Ada County Public Defender's Office
submitted to you and your Office a Request for Discovery under ICR 16
that the Request is CONTINUING. If your office had provided the Ada County
Public Defenders Office with these three documents then please provide to me your
proof of service that you did so and what date it was done.
Also, since I do not have a copy of these for as far as I know a copy was never
offered to my Attorney, Michael Lojek, please provide me with a complete copy
of all three for my review and records along with your proof you gave a copy to
my counsel if you did so.
Time is of the essence and I hope for you to respond no latter than May 14, 2010.
Thank you for your time in this matter, and until then, I remain
Yours truly,

Cc:

file
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18 May 2010
TO: IDOC Correctional Authorities
FROM: Joseph P. Cardona RN, BSN, MS Ed
Health Service Administrator, ICC
SUBJECT: Offender Andrew Wolf #35408: RPR Clinical History

1. Inmate Wolf appears to had a positive RPR titer identified 13 Mar 2010. (See Atch 1)
(RPR R1:8 Dil** Non-Reactive)
Dr. Klint Stander MD, ICC Senior Physician, note laboratory finding on 15 Mar 2008
2. Confirmation of elevated RPR titer noted on 29 April 2009. (See Atch 2).
(RPR Reactive 1:16 Dilution, non reactive, TP-PA Reactive with confirmation testing
done.)
Dr. Klint Stander MD noted Quest Diagnostics laboratory finding on 17 June 2009
3. Inmate Wolf had RPR blood specimen drawn and tested by Quest Diagnostics
Incorporated on 1 Jan 2009. (See Atch 3)
Note: RPR dates and results: hand written notes.
(RPR (Monitor) Reactive 1:16 Non-Reactive)
Dr. Klint Stander MD note laboratory finding on 18 Feb 2009.
4. Several earlier RPR blood specimens drawn: However, in the beginning, the first noted
in inmate's chart is as follows: 22 Jul 2008: RPR (Monitor) Reactive 1:32 Non- Reactive.
Provider acknowledgement 23 Aug 2008 (See Atch 4) Dr. Tom Herg: Inmate non
symptomatic. Penicillin 1M given times three doses.
5. Progress Note summary:
3/23/10 RPR titer decreasing (Recheck titer in 3/2011) 10 Apr 08
6/19/09 Seen MD provider: History of positive RPR with elevated titer to 1:64. Treated
with Bicillin. Titer decreased to 1:16. (See Atch 4)
12/1/08 RPR titers decreasing. Continue to monitor.
4/18/08 Apparently due to facility moves, Second PCN doses over due.
4/2008 Second series of Bicillin 1M given according to medication record administration
th

record: series of three shots: 23 and 30 Apr 08 & 7 May 08

/

4/22/08 Appointment with Central District Health about RPR status

~
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BioRcferrncc
LABORATORIES

ID450 - IDAHO CORRECTIONAL CENTER/CCA (MO)
14601 PLEASANT VALLEY RD.,
KUNA, ID 83634
208-331-2760 (10450)

4.00

Chol/HDL Ratio

Range/Evaluation:

DOB

«4.2)

BELOW AVERAGE RISK

LDL/HDL Ratio

2.26

0-3.55

LDL Cholesterol

88

< 100

RPR

R 1:8 OIL

*

NON-REACTIVE

****************************************************************************

NOTICE: IF the result of the RPR is reported as reactive with a titer
of up to 1:8 please note that this level of reactivity can be caused
by other, non-specific constituents and may not be related to syphilis.
confirmation of positive RPRS can only be made via performance of the
T. pallidum confirmation test.

Printed: 03/15/201001:54

0~fJames Weisberger, MD
LABaRA TORY DIRECTOR

- End of Report ••

Pg: 2

481 Edward H. Ross Drive
Elmwood Park, NJ 07407
(800) 229-LABS

~Quest

I

~ Diagnostic~
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LJ

PATIENT INfORMATION
WOLf.ANDREW J

QUEST DIAGNOSTICS INCORPORATED
DOB:
AGE: 45
GENDER: M fASTING: Y
SPEC IMEN INfORMAT ION
SPEC IMEN:
OW86el225A
REQUISITION: 47205131
COLLECTED:
RECEIVED:
REPORTED:

04/28/2009
04129121309
05/131/21309

REPORT STATUS FINAL REPRINT
ORDERING PHYSICIAN
STANDER
CLIENT INFORMATION
N97505923
001313131313
CCA/Y6X8/IDAHO CORRECTIONAL
146131 PLEASANT VALLEY RD
l<UNA. ID 83634

ID: 354138
PHONE:
03:30 PT
01:16 PT
22:28 PT

Test Nal'le

In Range

Out of Range

Reference Range

Lab
l<CH

SYPHILIS CONFIRMATION
RPR

REACTIVE. 1:16 DILUTION
NON-REACTIVE
TP-PA
REACTIVE
NON-REACTIVE
(POSITIVE FOR TREPONEMA PALLIDUM ANTIBODY)

BPR <DX) W/REFL TITER AND
CONFIRMATORY TESTING

NW
REACTIVE 1:16 NON-REACTIVE
fOR CONFIRMATION OF POSITIVE RPR
SCREENING TEST. REFER TO RPR
CONFIRMATION RESULT ON THIS REPORT.

HARD COPY TO FOLLOW
PERFORMING LABORATORY INFORMATION
KCH SEATTLE l<ING HEALTH DEPARTMENT. 325 NINTH AVENUE. ROOM BWC03. SEATTLE. WA 981134-2420
CLIA: 50D066143el
NW

QUEST DIAGNOSTICS-SEATTLE. 1737 AIRPORT WAY. S .. SUITE 21313. SEATTLE. WA 98134-1636
Director: MICHAEL l<ALNOSKI.MD. CLIA: 50D0633094

Laborator~

WOLF.~NDREW

J - OW860225A

Page 1 - End of Reportl/
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EPORT STATUS

PATIENT INFORMATION

Final

WOLFE ,ANDREW
flI:\C~rrOSTICS

GUEST

ORDERING PHYSICIAN

INCORPCPATSD

DOB:
GENDER: M

ICE 800,669,75

IEN'I'

:;:PEC INEH

Age: 44
fasting: U

SPE WEN:
KS475243p.
REQUI ITION; 2196852
LAB REf tJO:

REPORTS:

14601 PLEASANT VALLEY RD
ID 83634

KUNl\,

03:37
03;31
12:30

01/02/2009
01/03/2009
01/05/2009

In Range

Test Name

RPR
~v

CLIENT INFORMATION

97505923
CCA/Y~X8/IDAHO CORRECTIONAL

:NFOPNATICN

COLLECTED:
RECEIVED;

OCONNOR

(MONITOR)

Out of Range
[REACTIVE

/ REF L TIT E R

~

Reference Range

Lab

NON-REACTIVE

KS

Performing Laboratory Information:
KS

Diagnostlcs-Lenexa 1 101 Renner Blvd Lenexa K5

,I( Pt<2.

)tLTi
/- :2 -otl

I:

.'V-'9 I -O{
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66219 Laboratory Director: William DePond M.D.

(..1-
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00274
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End of Report

~Quest

. ~ ])lagnostic~
QUEST DIAGNOSTICS INCORPORATED
CLIENT SERVICE 800.669.7525

PATIENT INFORMATION
WOLF,ANDREW J
.J:/', " '1 (} <f
DOB:
AGE:
GENDER: M FASTING: Y

SPEC IMEN INFORMAT ION
SPEC IMEN:
SL211465D
REQU ISIT ION: 0516866

ID:
PHONE:

COLLECTED:
RECEIUED:
REPORTED:

07/2112008
07/2212008
07/2212008

REPORT STATUS FINAL REPRINT
ORDERING PHYSICIAN
CLIENT INFORMATION
N97505923
0000000
CCA/Y6X8/IDAHO CORRECTIONAL
ROBIN WEIDL
14601 PLEASANT VALLEY RD
KUNA, ID 83634

03:30
06:25
12:06

COMMENTS: REG 35408
Test

Nal'le

In Range

RPR (MON I TOR)
W/REFL TITER

Out of Range

Reference Range

Lab
}{S

REACTIVE 1:32 NON-REACTIVE

HARD COPY TO FOLLOW
PERFORMING LABORATORY INFORMATION
}{S
QUEST DIAGNOSTICS LENEXA, 10101 RENNER BLVD, LENEXA,}{S 66219-9752
Laboratory Director: WILLIAM DEPOND.MD, CLIA: 17D0648226

WOLF,ANDREW J - SL211465D

Page 1 - End of Report002f7S
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Idaho Correction Center

te Condensed Chart Report

Name: WOLF, ANDREW J
MRN: 1224859
Agency#: 35408 - 10

Q

OOB:

04/11/1964

Sex:

M

PROGRESS NOTES

6/19/09 12:46 pm
Progress Note

Owner:

Stander, Klint

Vital Signs
Recorded by Delos Santos,Sara on 06/19/2009 1204 hours
BP: 140195,
HR: 68 b/min,
Resp: 17 rfmin,
Temp: 97.9 F,
Height: 71 in, Weight: 2141b, BM/: 29.8 kgim2

Current Meds
Vitamins A & 0 Ointment;APPL Y TOPICALLY TO AFFECTED AREA TWICE DAILY; R.X
Calcium Antacid 500 MG Tablet Chewable;USE AS DIRECTED FOR BREAKTHROUGH HEARTBURN; RX
Ranitidine HCI 150 MG Tablet;TAKE ONE TABLET(S) ORALLY ONCE DAILY; Rx

Subjective
He feels fine. He wants to review the blood test for RPR titer. and renew the ranitidine

Objective
The last RPR titer is I: 16. This is the same as the previous one. When he first came in it was 1:64. He then had bicillin shots and
is now in a good range as far as the antibody is concerned.

Assessment
SIP blicillin rx for pos. RPR
Plan
Observe

Signature
Electronically signed by: Klint Stander M.D.; 06119/2009 1146 hours MST; Author
612109 12:53 pm
Progress Note

Owner:

Stander, Klint

Current Meds
Vitamins A & 0 Ointment;APPL Y TOPICALLY TO AFFECTED AREA TWICE DAILY; RX
Calcium Antacid 500 MG Tablet Chewable;USE AS DIRECTED FOR BREAKTHROUGH HEARTBURN; RX
Ranitidine HCI 150 MG Tablet;TAKE ONE TABLET(S) ORALLY ONCE DAILY; Rx

Subjective
Here to review lab report of RPR titer done in Mar 09. He was treated for a high titer twice He received Benzothine penicillin 2.4
million units 1M Q week for three weeks in Jan 2008. RPR titers: 3/18/08 1;64; 10/21108 = 1132; 10/30108 = 1:16; 112/2009 ==
1:16
I spoke with the epidemiologist at the public health office in Boise who recommended that we check anotherquantitative RPR titer.
This was done in March 2009. The report is not yet back.
He is asymptomatic

Objective
He is feeling fine. No problems. The sores of the feet have responded well to antifungal cream. Physical exam is WNL

Assessment
History of pos RPR with elevated titer to 1:64. He \\l.as treated with biciJlin. His titers have decreased to I; 16. The last titer has
not been reported. He may have to have it drawn again ~;::.::..::.

Plan
Try to obtain lasb reports

Signature
Electronically signed by: Klint Stander M.D.; 06/0312009 1455 hours MST; Author
6/2/09 12:45 pm
Progress Note

Owner:

Sutherland, Jaimee

WOLF, ANDREW J

8/3/200950123PM

Idaho Correction Center

Condensed Chart Report

Name: WOLF, ANDREW J
MRN: 1224859
Agency#: 35408 - ID

a

DOS:

04/11/1964

Sex:

M

PROGRESS NOTES
V ital Signs
Patient was immediately brought back into clinic by Dr. Stander. He left before vital signs could be taken

Signature
Electronically signed by: Jamiee Sutherland L.P.N.; 06/04/2009 0840 hours MST
4/22109 5:41 am
Progress Note

Owner:

Mitchell, Helen

Objective
Inmate was scheduled for his labwork on 4/22/09 and his pod (H) was in lockdown so he did not want to corne and have his labs
done. Inmate wants to be rescheduled for when the lockdown is over. Rescheduled for 4/28/09

Signature
Electronically signed by: Helen Mitchell C.N.A.; 04/22/2009 0441 hours MST
3/25/09 4:26 pm
Progress Note

Owner:

Ward, Barabara

Plan
Patient was a no show for an eye exam with Dr. McGourty. Refusal of treatment was signed

Signature
Electronically signed by: Barabara Ward C.N.A,; 03/25/2009 1526 hours MST; Author

WOLF, ANDREW J

8/3/200950123PM

I

Idaho Correction Center

Condensed Chart Report
,/

Name: WOLF, ANDREW J
MRN: 1224859
Agency#: 35408 - 10

Q

DOB:

Sex:

M

PROGRESS NOTES

4126109 1:58 pm
Dental Narrative

Owner:

Maravilla, Kim

Dental Narrative
S: 4 years last cleaning. Some teeth are sensitive.
0: Gum tissues inflamed with moderate bleeding. Localized recession. Light to moderate gen. plaque with moderate
interproximal calculus.
A: Type 1/ - III Early to moderate perio
P: RMH, chlorhexidine rinse, PSR, plaque index,OHI, prophylaxis completed, polish, floss, & FL2

Signature
Electronically signed by: Kim Maravilla R.D.H; 04/26/2009 1258 hours MST
417109

6:41 pm

Dental Narrative

Owner:

Maravilla, Kim

Dental Narrative
S:HSR #08544 Received
O/A: N/A
P:Answered - Cleaning

Signature
Electronically signed by: Kim Maravilla R.D.H; 04/07/2009 1741 hours MST

00278
WOLF, ANDREW J
8/3/200950123PM

Syphilis is passed from person to person through direct
contact with a syphiliS sore. Sores occur mainly on the
external genitals, vagina, anus, or in the rectum. Sores also
can occur on the lips and in the mouth. Transmission of the
organism occurs during vaginal, anal, or oral sex. Pregnant
women with the disease can pass it to the babies they are
carrying. Syphilis cannot be spread through contact with toilet
seats, doorknobs, swimming pools, hot tubs, bathtubs, shared
clothing, or eating utensils.

F .. ctsh .... t

Syphilis is a sexually transmitted disease (STD) caused by the
bacterium Treponema pallidum. It has often been called "the
great imitator" because so many of the signs and symptoms
are indistinguishable from those of other diseases.

Having syphilis once does not protect a person from getting it
again . Following successful treatment. people can still be
susceptible to re-infection. Only laboratory tests can confirm
whether someone has syphilis. Because syphilis sores can be
hidden In the vagina, rectum, or mouth, it may not be obvious
that a sex partner has syphilis. Talking with a health care
provider will help to determine the need to be re-tested for
syphilis after treatment has been received.
",

t

•

The syphilis bacterium can infect the baby of a woman during
her pregnancy. Depending on how long a pregnant woman has
been infected, she may have a high risk of having a stillbirth
(a baby born dead) or of giving birth to a baby who dies shortly
after birth. An infected baby may be bam without signs or
symptoms of disease. However, if not treated immediately, the
baby may develop serious problems within a few weeks.
Untreated babies may become developmentally delayed, have
seizures, or die.

~~
In the United States, health officials reported over 32,000
cases of syphilis in 2002, including 6,862 cases of primary and
secondary (P&S) syphilis. In 2002, half of all P&S syphilis
cases were reported from 16 counties and 1 city; and most
P&S syphilis cases occurred In persons 20 to 39 years of age.
The InCidence of infectious syphilis was highest in women 20
to 24 years of age and in men 35 to 39 years of age. Reported
cases of congenital syphilis In newborns decreased from 2001
to 2002, with 492 new cases .reported in 2001 compared to
412 cases in 2002.
.
Between 2001 and 2002, the number of reported P & S syphilis
cases increased 12.4 percent. Rates in women continued to
decrease, and overall, the rate in men was 3.5 times that In
women . This, in conjunction with reports of syphilis outbreaks
in men who have sex with men (MSM), suggests that rates of
syphilis In MSM are increasing.

Many people infected with syphilis do not have any symptoms
for years, yet remain at risk for late complications if they are
not treated. Although transmission appears to occur from
persons with sores who are in the primary or secondary stage,
many of these sores are unrecognized. Thus, most transmission is from persons who are unawa re of their infection.

Primary Stage
The primary stage of syphilis is usually marked by the
appearance of a Single sore (called a chancre), but there may
be multiple sores. The time between infection with syphilis and
the start of the first symptom can range from 10 to 90 days
(average 21 days) . The chancre is usually firm, round, small,
and painless. It appears at the spot where syphilis entered the
body. The chancre lasts 3 to 6 weeks, and it heals without
treatment. However, if adequate treatment is not adminis~~!"edr th~ ! ~f~ct! Q!; pr"')~~ess e£ t~ tr.e: s-!:~~~d~r/ :~~;~.
Secondary Stage
Skin rash and mucous membrane lesions characterize the
secondary stage. This stage typically starts with the
development of a rash on one or more areas of the body. The
rash usually does not cause itching. Rashes associated with
secondary syphilis can appear as the chancre is healing or
several weeks after the chancre has healed. The characteristic
rash of secondary syphilis may appear as rough, red, or
reddish brown spots both on the palms of the hands and the
bottoms of the feet~ However, rashes with a different
appearance may occur on other parts of the body, sometimes
resembling rashes caused by other diseases. Sometimes
rashes associated with secondary syphilis are so faint that they
are not noticed. In addition to rashes, symptoms of secondary
syphilis may include fever, swollen lymph glands, sore throat,
patchy hair loss, headaches, weight loss, muscle aches, and
fatigue. The signs and symptoms of secondary syphilis will
resolve with or without treatment, but without treatment, the
infection will progress to the latent and late stages of disease.

Late Stage
The latent (hidden) stage of syphilis begins when secondary
symptoms disappear. Without treatment, the infected person
will continue to have syphilis even though there are no signs
or symptoms; infection remains in the body. In the late stages
of syphilis, it may subsequently damage the internal organs,
including the brain, nerves, eyes, heart, blood vessels, liver,
bones, and joints. This internal damage may show up many
years later. Signs and symptoms of the late stage of syphilis
include difficulty coordinating muscle movements, paralysiS,
numbness, gradual blindness, and dementia. This damage may
be seriOUS enough to cause death.

Syphilis is easy to cure in its early stages. A single
Intramuscular injection of penicillin, an antibiotic, will cure a
person who has had syphilis for less than a year. Additional
doses are needed to treat someone who has had syphilis for
longer than a year. For people who are allergic to peniCillin,
other antibiotiCS are available to treat syphilis. There are no
home remedies or over-the-counter drugs that will cure
syphilis. Treatment will kill the syphilis bacterium and prevent
further damage, but it will not repair damage already done.

The surest way to avoid transmission of sexually transmitted
diseases, Including syphilis, is to abstain from sexual contact
or to be in a long-term mutually monogamous relationship
with a partner who has been tested and is known to be
unlnfected.
Avoiding alcohol and drug use may also help prevent
transmisSion of syphilis because these activities may lead to
risky sexual behavior. It is important that sex partners talk to
each other about their HIV status and history of other STOs so
that preventive action can be taken.

Because effective treatment is available, it is important that
persons be screened for syphilis on an on-gOing basis if their
sexual behaviors put them at risk for STDs.

Genital ulcer diseases, like syphilis, can occur in both male and
female genital areas that are covered or protected by a latex
condom, as well as in areas that are not covered. Correct and
consistent use of latex condoms can reduce the risk of syphilis,
as well as genital herpes and chancroid, only when the Infected
area or site of potential exposure is protected.

Persons who receive syphilis treatment must abstain from
sexual contact with new partners until the syphilis sores are
completely healed. Persons with syphilis must notify their sex
partners so that they also can be tested and receive
treatment if necessary.

Condoms lubricated with spermicides (especially Nonoxynol-9
or N-9) are no more effective than other lubricated condoms
in protecting against the transmission of STOs. Based on
findings from several research studies, N-9 may itself cause
genital lesions, providing a point of entry for HIV and other
STDs. In June 2001, the C~C recommended that N-9 not be
used as a microbicide or lubricant during anal Intercourse.
Transmission of a STD, including syphilis cannot be prevented
by washing the genitals. urinating, and or douching after sex.
Any unusual discharge, sore, or rash, particularly in the groin
area, should be a signal to refrain from having sex and to see
a doctor immediately.

Division of STD Prevention (OSTOP)
Centers for Disease Control and Prevention
http://www.cdc.gov/std
Personal health inquiries and Information about STOs:

..

CDC National STD and AIDS Hotlines
(800) 227-8922 or (800) 342-2437
En Espanol (800) 344-7432
"fry
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Resources:
Some health care providers can diagnose syphilis by
examining material from a chancre (infectious sore) using a
special microscope called a dark-field microscope. If syphilis
bacteria are present in the sore, they will show up when
observed through the microscope.
A blood test is another way to determine whether someone has
syphilis. Shortly after infection occurs, the body produces
syphilis antibodies that can be detected by an accurate, safe,
and inexpensive blood test. A low level of antibodies will stay
in the blood for months or years even after the disease has
been successfully treated. Because untreated syphilis In a
pregnant woman can infect and possibly kill her developing
baby, every pregnant woman should have a blood test for
syphilis.

CDC National Prevention Information Network (NPIN)
P.O. Box 6003
Rockville, MD 20849-6003
1-800-458-5231
1-888-282-7681 Fax
1-800-243-7012 TrY
E-mail: Info@cdcnpln.org
http://www .cdcnpin.org
American Social Health Association (ASHA)
P. O. Box 13827
Research Triangle Park, NC 27709-3827
1-800-783-9877
http://www.ashastd.org
STO questions: std-hivnet@ashastd.org

Genital sores (chancres) caused by syphilis make it easier to transmit and acquire HIV infection sexually. There is an estimated 2to S-fold Increased risk of acquiring HIV Infection when syphilis is present.
Ulcerative STDs that cause sores, ulcers, or breaks in the skin or mucous membranes, such as syphilis, disrupt barriers that provide
protection against infections. The genital ulcers caused by syphilis can bleed easily, and when they come into contact with oral and
rectal mucosa during sex, increase the Infectiousness of and susceptibility to HIV. Having other STOs is also an Important predictor
for becoming HIV infected because STDs are a marker for behaviors associated with HIV transmiSSion.

Printable versions of this and other STD fact sheets are available at:
http://www.cdc.gov/std/healthcomm/factsheets.htm
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How To Use This Manual

[n most cases, scoring a STA TIC-99 is fairly straightforward for an experienced evaluator. If you are
unfamiliar with this instrument we suggest that you tum to the back pages of this manual and find the
one-page STAT[C-99 Coding Form. You may want to keep a copy of this to one side as you review the
manual.
We strongly recommend that you read pages 3 to 21 and the section "Scoring the STA T[ C-99 and
Computing the Risk Estimates" before you score the STAT[C-99. These pages explain the nature of the
STA T[C-99 as a risk assessment instrument; to whom this risk assessment instrument may be applied; the
role of self-report; exceptions for juvenile, developmentally delayed, and institutionalized offenders;
changes from the last version of the STAT[C-99 coding niles; the information required to score the
ST ATIC-99; and important detinitions such as "Index Offence", Category "A" offences versus Category
"8" offences, "Index Cluster", and "Pseudo-recidivism".
Individual item coding instmctions begin at the section entitled "Scoring the Ten [tems". For each of the
ten items, the coding instructions begin with three pieces of information: The Basic Principle,
Information Rcquircd to Scorc this Item, and The Basic Rule. In most cases, just reading these three
small sections will allow you to score that item on the STA TIC-99. Should you be unsure of how to score
the item you may read further and consider whether any of the special circumstances or exclusions apply
to your case. This manual contains much information that is related to specific uses of the ST AT[C-99 in
unusual circumstances and many sections of this manual need only be referred to in exceptional
circumstances.
We also suggest that you briefly review the ten appendices as they contain valuable inforn1ation on
adjusting STATIC-99 predictions for time free in the community, a self-test of basic concepts, references,
surgical castration, a table for converting raw STA T1C-99 scores to risk estimates, the coding forms, a
suggested report format for communicating ST A TIC-99-based risk information, a list of replication
studies for the STA T1C-99, information on inter-rater reliability and, how to interpret Static -99 scores
greater than 6.
We appreciate all feedback on the scoring and implementation of the ST A T1C-99. Please feel free to
contact any of the authours. Should you find any errors in this publication or have questions/concerns
regarding the application of this risk assessment instrument or the contents of this manuaL please address
these concerns to:
Andrew Harris, Ph.D.
Senior Research Officer
Corrections Directorate
Solicitor General Canada
340 Laurier Ave. West
Ottawa, Ontario, CANADA KIA OP8
Telephone: (613) 991-2033
Fax: (613) 990-8295
E-mail: harrisa({llsgc.gc.ca
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Introduction
The Nature of the STA TIC-99
The STA TIC-99 utilizes only static (unchangeable) factors that have been seen in the literature to
correlate with sexual reconviction in adult males. The estimates of sexual and violent recidivism
produced by the ST ATIC-99 can be thought of as a baseline of risk for violent and sexual reconviction.
From this baseline of long-term risk assessment, treatment and supervision strategies can be put in place
to reduce the risk of sexual recidivism.
The STATIC-99 was developed by R. Karl Hanson, Ph.D. of the Solicitor General Canada and David
Thornton, Ph.D., at that time, of Her Majesty's Prison Service, England. The STATIC-99 was created by
amalgamating two risk assessment instruments. The RRASOR (Rapid Risk Assessment of Sex Offender
Recidivism), developed by Dr. Hanson, consists offour items: 1) having prior sex otIences, 2) having a
male victim, 3) having an unrelated victim, and 4) being between the ages of 18 and 25 years old. The
items of the RRASOR were then combined with the items of the Structured Anchored Clinical Judgement
- Minimum (SACJ-Min), an independently created risk assessment instrument written by Dr. Thornton
(Grubin, 1998). The SACJ-Min consists of nine items: 1) having a current sex offence, 2) prior sex
oflences, 3) a current conviction for non-sexual violence, 4) a prior conviction for non-sexual vio lence. 5)
having 4 or more previous sentencing dates on the criminal record, 6) being single. 7) having non-contact
sexual oflences, 8) having stranger victims, and 9) having male victims. These two instruments were
merged to create the STA TlC-99, a ten-item prediction scale.
The strenf:,rths of the STATlC-99 are that it uses risk factors that have been empirically shown to be
associated with sexual recidivism and the STATIC-99 gives explicit rules for combining these factors into
a total risk score. This instrument provides explicit probability estimates of sexual reconviction, is easily
scored, and has been shown to be robustly predictive across several settings using a variety of samples.
The weaknesses of the STATlC-99 are that it demonstrates only moderate predictive accuracy (ROC =
.71) and that it does not include all the factors that might be included in a wide-ranging risk assessment
(Doren, 2002).
While potentially useful, an interview with the oflender is not necessary to score the STATIC-99.
The authors of this manual strongly recommend training in the use of the STA TI C-99 before attempting
risk assessments that may affect human lives. Researchers. parole and probation ot1icers, psychologists,
sex offender treatment providers, and police personnel involved in threat and risk assessment activities
typically use this instrument. Researchers are invited to make use of this instrument for research purposes
and this manual and the instrument itself may be downloaded from www.sgc.gc.ca.

It is possible to score more than six points on the STA T1C-99 yet the top risk score is 6 (High-Risk). In
analyzing the original samples it was found that there was no significant increase in recidivism rates for
scores between 6 and 12. One of the reasons for this finding may be diminishing sample size. However,
in general, the more risk factors, the more risk. There may be some saturation point after which
additional factors do not appear to make a difference in risk. It is useful to keep in mind that all
measurement activities contain some degree of error. If the om~nder's score is substantially above 6
(High-Risk), there is greater confidence the offender's "true" score is greater than 6 (High-Risk) tl1an if
the offender had only scored a 6.
The STATlC-99 does not address all relevant risk factors for sexual offenders. Consequently a prudent
evaluator will always consider other external factors that may influence risk in either direction. An
obvious example is where an offender states intentions to further harm or "get" his victims (higher risk).
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Or, an offender may be somewhat restricted from further offending either by health concems or where he
has structured his environment such that his victim group is either unavailable or he is always in the
company of someone who will support non-offending (lower risk). These additional risk factors should
be stated in any report as "additional factors that were taken into consideration" and not "added" to the
STA TIC-99 Score. Adding additional factors to the STATIC-99, or adding "over-rides" distances
STA TIC-99 estimates from their empirical base and substantially reduces their predictive accuracy.
•

Missing Items - The only item that may be omitted on the STATIC-99 is "Ever Lived With ... "
(Item #2). If no infonnation is available, this item should be scored as a "0" (zero) - as if the
offender has lived with an intimate partner tor two years.

•

Recidivism Criteria - In the original STA TIC-99 samples the recidivism criteria was a new
conviction for a sexual offence.

•

Non-Contact Sexual Offences - The original STATIC-99 samples included a small number of
offenders who had been convicted of non-contact sexual otfences. STA TIC-99 predictions of
risk are relevant for non-contact sexual offenders, such as Break-&-Enter Fetishists who enter a
dwelling to steal underwear or similar fetish objects.

•

RRASOR or STATIC-99? On the whole, if the intonnation is available to score the STATIC99 it is preferable to use the STATIC-99 over the RRASOR as estimates based on the STATIC99 utilize more infonnation than those lnsed upon RRASOR scores. The average predictiveness
of the STATI C-99 is higher than the average predictiveness of the RRASOR (Hanson, Morton, &
Harris, in press).

Recidivism Estimates and Treatment
The original samples and the recidivism estimates should be considered primarily as ·'untreated". The
treatment provided in the Millbrook Recidivism Study and the Oak Ridge Division of the
Penetanguishene Mental Health Centre samples were dated and appeared ineffective in the outcome
evaluations. Most of the offenders in the Pinel sample did not complete the treatment program. Except
for the occasional case, the offenders in the Her Majesty's Prison Service (UK) sample would not have
received treatment.
Self-report and the STATIC-99
Ten items comprise the STATIC-99. The amount of self-report that is acceptable in the scoring of these
questions differs across questions and across the three basic divisions within the instrument.
Demographic Questions: For Item #1 - Young, while it is always best to consult official written records,
self-report of age is generally acceptable for offenders who are obviously older than 25 years of age. For
Item #2 - Ever Lived With ... , to complete this item the evaluator should make an attempt to confinn the
offender's relationship history through collateral sources and official records. There may, however, be
certain cases (immigrants, refugees from third world countries) where confinnation is not possible. In the
absence of these sources self-report infonnation may be utilized, assuming of course, that the self-report
seems credible and reasonable to the evaluator. For further guidance on the use of self-report and the
STATIC-99 please see section "Item #2 - Ever Lived with an Intimate Pattner- 2 Years".
Criminal History Questions: For the five (5) items that assess criminal history (Items 3, 4, 5, 6, & 7) an
official criminal history is required to score these items and self-report is not acceptable. This being said,
there may be certain cases (immigrants, refugees from third world countries) where self-report of crimes
may be accepted if it is reasonable to assume that no records exist or that existing records are tmly unretrievable. In addition, to the evaluator, the self-report must seem credible and reasonable.
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Victim Questions: For the three (3) victim items self-report is generally acceptable assuming the selfreport meets the basic criteria of appearing reasonable and credible. Confim1ation from ot1icial records or
collateral contacts is always preferable.

Who can you use the STATIC-99 on?
The STA TIC-99 is an actuarial risk prediction instrument designed to estimate the probability of sexual
and violent reconviction for adult males who have already been charged with or convicted of at least one
sexual offence against a child or a non-consenting adult. This instrument may be used with first-time
sexual otTenders.
This instrument is not recommended for females, young offenders (those having an age of less than 18
years at time of release) or for ofTenders who have only been convicted of prostitution related offences,
pimping, public toileting (sex in public locations with consenting adults) or possession of
pornography/indecent materials. The STA TIC-99 is not recommended for use with those who have never
committed a sexual offence, nor is it recommended tor making recommendations regarding the
determination of guilt or innocence in those accused of a sexual offence. The STATIC-99 is not
appropriate for individuals whose only sexual "crime" involves consenting sexual activity with a similar
age peer (e.g., Statutory Rape {a U.S. charge} where the ages of the perpetrator and the victim are close
and the sexual activity was consensual).
The STA TIC-99 applies where there is reason to believe an actual sex offence has occurred with an
identifiable victim. The offender need not have been convicted of the offence. The original samples used
to create this instrument contained a number of individuals who had been found Not Guilty by Reason of
Insanity and others who were convicted of non-sexual crimes, but in all cases these offenders had
committed real sex crimes with identifiable victims. The STATIC-99 may be used with ollenders who
have committed sexual ofTences against animals.
In some cases, an evaluator may be faced with an ofTender who has had a substantial period at liberty in
the community with opportunity to re-offend, but has not done so. In cases such as these, the risk of
sexual re-ollence probabilities produced by the STA TIC-99 may not be reliable and adjustment should be
considered (Please see Appendix # I).

STATIC-99 with Juvenile Offenders
It should be noted that there were people in the original STATIC-99 samples \\'ho had committed sexual
oHences as juveniles (under the age of 18 years) and who were released as adults. In some cases an
assessment of STATIC-99 risk potential may be useful on an offender of this nature. If the juvenile
oflences occurred when the offender was 16 or 17 and the offences appear "adult" in nature (preferential
sexual assault of a child, preterential rape type activities) - the STATIC-99 score is most likely of some
utility in assessing overall risk.
Evaluations of juveniles based on the STATIC-99 must be interpreted with caution as there is a very real
theoretical question about whether juvenile sex offending is the same phenomena as adult sex oJTending
in tenns of its underlying dynamics and our ability to affect change in the individual. In addition, the
younger the juvenile offender is, the more important these questions become. In general, the research
literature leads us to believe that adolescent sexual offenders are not necessarily younger versions of adult
sexual otTenders. Developmental, family, and social factors would be expected to impact on recidivism
potential. We have reason to believe that people who commit sex otTences only as children/young people
are a different profile than adults who commit sexual otTences. In cases such as these, we recommend
that STATIC-99 scores be used with caution and only as part of a more wide-ranging assessment of
sexual and criminal behaviour. A template for a standard, wide-ranging assessment can be lound in the

5

00288

Solicitor General Canada publication, Han'is, A. J. R., (2001), High-Risk Offenders: A
Criminal Justice Professionals, Appendix "d" (Please see the references section).

H~mdbook

for

At this time we are aware of a small study that looked at the predictiveness of the STA TIC-99 with
juveniles. This study suggested that the scale worked with juveniles; at least in the sense that there was
an overall positive correlation between their score on the STA TIC-99 and their recidivism rate. This
Texas study (Poole et aI., 2000) focused on older juveniles who were 19 when released but younger when
they otlended.
In certain cases, the STATIC-99 may be useful with juvenile sexual offenders, if used cautiously. There
would be reasonable confidence in the instrument where the convictions are related to otlenses committed
at the age of 17. In general, the younger the child, the more caution should be exercised in basing
decisions upon STA T1C-99 estimates. For example, if a I7-year-old offender committed a rape, alone, on
a stranger female, you would have reasonable confidence in the STA TIC-99 estimates. On the other
hand, if the offender is now an adult (18+ years old) and the last sexual offence occurred when that
individual was 14 or IS, STATIC-99 estimates would not apply. If the sexual offences occurred at a
younger age and they look "juvenile" (JXlrticipant in anti-social behaviour towards peers that had a sexual
component) we would recommend that the evaluator revert to risk scales specifically designed for
adolescent sexual offenders, such as the ERASOR (Worling, 200 1).
The largest category of juvenile sexual offenders is generally antisocial youth who sexually victimize a
peer when they are 13 or 14 years of age. These juvenile sexual offenders are most likely su1liciently
different from adult sexual offenders that we do not recommend the use of the STATIC-99 nor any other
actuarial instruments developed on samples of adult sexual offenders. We would once again refer
evaluators to the ERASOR (Woding, 2001).
When scoring the STA T1C-99, Juvenile offences when they are known from o1licial sources, count as
charges and convictions on "Prior Sexual Offences" regardless of the present age of the offender. Selfreported juvenile oflences in the absence of official records do not count.

ST ATIC-99 with Juvenile Offenders who have been in prison for a long time
In this section we consider juvenile offenders who have been in prison for extended periods (20 years
plus) and who are now being considered for release. In one recent case a male juvenile offender had
committed all of his offences prior to the age of IS. This individual is now 36 years old and has spent
more than 20 years incarcerated for these oilences. The original STA TIC-99 samples contained some
offenders who committed their sexual offences as juveniles and were released as adults. However, most
of these offenders were in the 18 - 20 age group upon release. Very few, if any, would have served long
sentences for offences committed as juveniles. Although cases such as these do not technically violate
the sampling frame of the STA T1C-99, such cases would have been sufficiently rare that it is reasonable
for evaluators to use more caution than usual in the interpretation of STATIC-99 reconviction
probabilities.

ST ATlC-99 with OfIcnders who are Developmentallv Delayed
The original STATIC-99 samples contained a number of Developmentally Delayed offenders. Presently,
research is ongoing to validate the STA TIC-99 on samples of Developmentally Delayed otIenders.
Available evidence to date SUppOitS the utility of actuarial approaches with Developmentally Delayed
ollenders. There is no current basis for rejecting actuarials with this population.
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ST ATIC-99 with Institutionalized Offenders
The STA TIC-99 is intended for use with individuals who have been charged with, or convicted of~ at least
one sexual otfence. Occasionally, however, there are cases where an offender is institutionalized for a
non-sex offence but, once incarcerated, engages in sexual assault or sexually aggressive behaviour that is
sufficiently intrusive to come to official notice. In certain of these cases charges are unlikely, e.g., the
offender i~ a "lifer". Ifno sanction is applied to the offender, these offences are not counted. If the
behaviour is sufficiently intrusive that it would most likely attract a criminal charge had the behaviour
occurred in the community and the offender received some form of "in-house" sanction, (administrative
segregation, punitive solitary confinement, moved between prisons or units, etc.), these offences would
count as offences on the STA TIC-99. If that behaviour were a sexual crime, this would create a new
Index sexual offence. However, if no sanction is noted for these behaviours they cannot be used in
scoring the ST A TIC-99.
The ST A TIC-99 may be appropriate for offenders with a history of sexual offences but currently serving
a sentence for a non-sexual offence. The STA TIC-99 should be scored with the most recent sexual
offence as the Index offence. The STA TIC-99 is not applicable to offenders who have had more than 10
years at liberty in the community without a sexual offence before they were arrested for their current
offence. STATIC -99 risk estimates would generally apply to offenders that had between two (2) and ten
(10) years at liberty in the community without a new sexual offence but are currently serving a new
sentence for a new technical (fail to comply) or other minor non-violent offence (shoplifting, Break and
Enter). Where an offender did have a prolonged (two to ten years) sex-offence-fl'ee period in the
community prior to their current non-sexual offence, the STATIC-99 estimates would be adjusted for
time free using the chart in Appendix One - "Adjustments in risk based on time free".
Adjusted crime-free rates only apply to offenders who have been without a new sexual or violent offence.
Criminal misbehaviour such as threats, robberies, and assaults void any credit the offender may have for
remaining free of additional sexual offences.

STATIC-99 with Black, Aboriginal, and members of other Ethnic/Social Groups
Most members of the original samples from which recidivism estimates were obtained were white.
However, race has not been found to be a significant predictor of sexual offence recidivism. It is possible
that race interacts with STATIC-99 scores, but such interactions between race and actuarial rates are rare.
H has been shown that the SIR Scale works as well for Aboriginal offenders as it does for non-aboriginal
offenders (Hann et al., 1993). The LSI-R has been shown to work as well for non-white offenders as it
does for white offenders (Lowenkamp et al., 200 I) and as well for aboriginal offenders as it does for nonaboriginal oflenders (Bonta, 1989). In Canada there is some evidence that STA TIC-99 works as well for
Aboriginal sexual offenders as it does for whites (Nicholaichuk, 200 I). At this time, there is no reason to
believe that the STA TIC-99 is culturally specific.

STATIC-99 and Offenders with Mental Health Issues
The original STA TIC-99 samples contained significant numbers of individual offenders with mental
health concerns. It is appropriate to lise the STATIC-99 to assess individuals with mental health issues
slich as schizophrenia and mood disorders.

STATIC-99 and Gender Transformation
Use of the ST ATIC-99 is only recommended, at this time, for use with adult males. In the case of an
otlender in gender transtonnation the evaluator would score that person based upon their anatomical sex
at the time their first sexual ofience was committed.
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What's New? What's Changed?
Since the last version of the Coding Rules

The most obvious change in the layout of the STATIC-99 is the slight modification of three of the items
to make them more understandable. In addition, the order in which the items appear on the Coding Fonn
has been changed. It is important to remember that no item definitions have been changed and no items
have been added or subtracted. Present changes reflect the need for a clearer statement of the intent of the
items as the use of the instrument moves primarily from the hands of researchers and academics into the
hands of primary service providers such as, parole and probation oflicers, psychologists, psychometrists
and others who use the instrument in applied settings. The revised order of questions more closely
resembles the order in which relevant infonnation comes across the desk of these individuals.
The first item name that has been changed is the old item # 10, Single. The name of this item has been
changed to "Ever lived with an intimate partner- 2 years" and this item becomes item number 2 in the
revised scale. The reason for this change is that the new item name more closely reflects the intent of the
item, whether the offender has ever been capable of living in an intimate relationship with another adult
f(x two years.
The two Non-sexual violence items, "Index Non-sexual violence" and "Prior non-sexual violence" have
been changed slightly to make it easier to remember that a conviction is necessary in order to score these
items. These two items become "Index Non-sexual violence - Any convictions?" and "Prior Non-sexual
violence - Any convictions?" in the new scheme.
Over time, there have been some changes to the rules from the previous version of the coding rules.
Some rules were originally written to apply to a specific jurisdiction. In consultation with other
jurisdictions, the rules have been generalized to make them applicable across jurisdictions in a way that
preserves the original intent of the item. These minor changes are most evident in Item #6 - Prior
Sentencing Dates.
Over the past two years, a large number of direct service providers have been trained in the administration
of the STA TIC-99. The training of direct service providers has revealed to us that two related concepL<;
must be clearly defined for the evaluator. These concepts are "Pseudo-recidivism" and "Index cluster".
Pseudo-recidivism results when an offender who is currently engaged in the criminal justice process has
additional charges laid against them for crimes they committed before they were apprehended for the
current offence. Since these earlier crimes have never been detected or dealt with by the justice system
they are "brought forward" and grouped with the Index offence. When, for the purposes of scoring the
ST ATlC-99, these offences join the "Index Offence" this means there are crimes from two, or more,
distinct time periods included as the "Index". This grouping of offences is known as an "Index Cluster".
These offences are not counted as "priors" because, even though the behaviour occurred a long time ago,
these otlences have never been subject to a legal consequence.
Finally, there is a new section on adjusting the score of the ST A TIC-99 to account for otlenders who have
not re-ottended for several years. There is reason to downgrade risk status for the offender who has not
re-offended in the community over a protracted period (See Appendix One).
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Information Required to Score the STATIC-99
Three basic types of infom1ation are required to score the STATIC-99, Demographic information, an
of1lcial Criminal Record, and Victim information.
Demographic Information

Two of the STATIC-99 items require demographic information. The first item is "Young?". The
is required in order to determine whether the offender is between 18 and 25 years
offender's
of age at the time of release or at time of exposure to risk in the community. The second item that
requires knowledge of demographic information is "Ever lived with an intimate partner 2 years?". To
answer this question the evaluator mllst know if the offender has ever lived in an intimate (sexual)
relationship with another adult, continllously, for at least two years.
Official Criminal Record

In order to score the STA TIC-99, the evaluator must have access to an official criminal record as recorded
by police, court, or correctiona I officials. From this official criminal record you score five of the
STATIC-99's items: "Index non-sexual violence - Any convictions", "Prior non-sexual violence - Any
convictions", "Prior sex offences", "Prior sentencing dates", and "Non-contact sex offences - Any
convictions". Self-report is generally not acceptable to score these five items - in the Introduction
section, see sub-section - "Self-report and the STATIC-99".
Victim Information

The STA TIC-99 contains three victim information items" "Any unrelated victims", "Any stranger
victims" and, "Any male victims". To score these items the evaluator may use any credible information
at their disposal except polygraph examination. For each of the offender's sexual offences the evaluator
must know the pre-offence degree of relationship between the victim and the offender.
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Definitions
Sexual Offence
For the purposes of a ST ATIC-99 assessment a sexual offence is an officially recorded sexual
misbehaviour or criminal behaviour with sexual intent. To be considered a sexual offence the sexual
misbehaviour must result in some forn1 of criminal justice intervention or official sanction. For people
already engaged in the criminal justice system the sexual misbehaviour must be serious enough that
individuals could be charged with a sexual offence if they were not already under legal sanction Do not
count offences such as failure to register as a sexual offender or consenting sex in prison.
Criminal justice interventions may include the following:
• Alternative resolutions agreements (Restorative Justice)
• Arrests
• Charges
• Community-based Justice Committee Agreements
• Criminal convictions
• Institutional rule violations for sexual offences (Do not count consenting sexual activity in
prison)
• Parole and probation violations
Sanctions may include the following:
• Alternative resolution agreements
• Community supervision
• Conditional discharges
• Fines
• Imprisonment
• Loss of institutional time credits due to sexual offending ("worktime credits")
Generally, "worktime credit" or "institutional time credits" means credit towards (time off) a prisoner's
sentence for satisfactory perfonnance in work, training or education programs. Any prisoner who
accumulates "worktime credit" may be denied or may forfeit the credit for failure or refusal to perfonn
assigned, ordered, or directed work or for receiving a serious disciplinary offense.
Sexual offences are scored only from official records and both juvenile and adult offences count. You
may not count self-reported offences except under certain limited circumstances, please refer to the
Introduction section sub-section "Self-report and the STATIC-99".
An offence need not be called "sexual" in its legal title or definition for a charge or conviction to be
considered a sexual offence. Charges or convictions that are explicitly for sexual assaults, or for the
sexual abuse of children, are counted as sexual offenses on the STATlC-99, regardless of the offender's
motive. Offenses that directly involve illegll sexual behavio ur are counted as sex offenses even whe n the
legal process has led to a "non-sexual" charge or conviction. An example of this would be where an
offender is charged with or pleads guilty to a Break and Enter when he was really going in to steal dirty
underwear to use for fetishistic purposes.

In addition, offenses that involve non-sexual behavior are counted as sexual offenses if they had a sexual
motive. For example, consider the case of a man who strangles a woman to death as part of a sexual act
but only gets charged with manslaughter. In this case the manslaughter charge would still be considered a
sexual offence. Similarly, a man who strangles a woman to gain sexual compliance but only gets charged
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with Assault; this Assault charge would still be considered a sexual offence. Further examples of this
kind include convictions for murder where there was a sexual component to the crime (perhaps a rape
preceding the killing), kidnapping where the kidnapping took place but the planned sexual assault was
intelTupted before it could occur, and assaults "pled down" from sexual assaults.
Physical assaults, threats, and stalking motivated by sexual jealousy do not count as sexual offenses when
scoring the STA TIC-99.
Additional Charges

Offences that may not be specifically sexual in nature, occurring at the same time as the sexual offence,
and under certain conditions, may be considered part of the sexual misbehaviour. Examples of this would
include an otTender being charged with/convicted of:
•
•
•

Sexual assault (rape) and false imprisonment
Sexual assault (rape) and kidnapping
Sexual assault (rape) and battery

In instances such as these, depending upon when in the court process the risk assessment was completed,
the offemder would be coded as having been convicted of two sexual offences plus scoring in another item
(Index or Prior Non-sexual Violence). For example if an otTender were convicted of any of the three
examples above prior to the current "Index" offence, the offender would score 2 "prior" sex offence
charges and 2 "prior" sex otlence convictions (On Item #5 Prior Sexual Offences) and a point for Prior
Non-sexual Violence (Please see "Prior Non-sexual Violence" or "Index Non-sexual Violence" for a
further explanation).
Category "A" and Category "B" Offences

For the purposes of the STATIC-99, sexual misbehaviours are divided into two categories. Category "A"
involves most criminal charges that we generally consider "sexual offences" and that involve an
identifiable child or non-consenting adult victim. This category includes all contact offences,
exhibitionism, voyeurism, sex with animals and dead bodies.
Category "B" otfen:;es include sexual behaviour that is illegal but the parties are consenting or no specific
victim is involved. Category "B" offences include prostitution related offences, consenting sex in public
places, and possession of pornography. Behaviours such as urinating in public or public nudity associated
with mental impairment are also considered Category "B" offences.
Rule: if the offender has any category "A" offences on their record - all category "B" otlences should be
counted as sex offences for the purpose of scoring sexual priors or identifying the Index offense. They do
not count for the purpose of scoring victim type items. The STATIC-99 is not recommended for use with
offenders who have only category "B" offences.

Oflence names and legalities differ from jurisdiction to jurisdiction and a given sexual behaviour may be
associated with a different charge in a different jurisdiction. The following is a list of offences that would
typically be considered sexual. Other otIence names may qualify when they denote sexual intent or
sexual misbehaviour.
Category "A" Offences
• Aggravated Sexual Assault
• Attempted sexual otlences (Attempted Rape, Attempted Sexual Assault)
• Contributing to the delinquency of a minor (where the offence had a sexual element)
• Exhibitionism
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•
•
•
•
•

•
•
•
•
•
•
•
•
•
•
•
•
•

Incest
Indecent exposure
Invitation to sexual touching
Lewd or lascivious acts with a child under 14
Manufacturing/Creating child pomography where an identifiable child victim was used in the
process (The otrender had to be present or pmticipate in the creation of the child pomography
with a human child present)
Molest children
Oral copulation
Penetration with a foreign object
Rape (includes in concert) (Rape in concert is rape with one or more co-offenders. The cooffender can actually perpetrate a sexual crime or be involved to hold the victim down)
Sexual Assault
Sexual Assault Causing Bodily Harm
Sexual battery
Sexual homicide
Sexual offences against animals (Bestiality)
Sexual offences involving dead bodies (Offering an indignity to a dead body)
Sodomy (includes in concert and with a person under 14 years of age)
Unlawful sexual intercourse with a minor
Voyeuristic activity (Trespass by night)

Category "B" Offences
• Consenting sex with other adults in public places
• Crimes relating to child pomography (possession, selling, transporting, creating where only
pre-existing images are used, digital creation of)
• Indecent behaviour without a sexual motive (e.g., urinating in public)
• Offering prostitution services
• Pimping/Pandering
• Seeking/hiring prostitutes
• Solicitation of a prostitute

Certain sexual behaviours may be illegal in some jurisdictions and legal in others (e.g., prostitution).
Count only those sexual misbehaviours that are illegal in the jurisdiction in which the risk assessment
takes place and in the jurisdiction where the acts took place.
Exclusions

The following offences would not normally be considered sexual offences
•
•
•
•
•
•
•

Annoying children
Consensual sexual activity in prison (except if sufficiently indiscreet to meet criteria tor gross
indecency).
Failure to register as a sex offender
Being in the presence of children, loitering at schools
Possession of children's clothing, pictures, toys
Stalking (unless sexual oflence appears imminent please see definition of "Truly Imminent"
bebw)
Reports to child protection services (without charges)
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Rule: Simple questioning by police not leading to an an-est or charge is insuftkient to count as a sexual
offence.
Probation, Parole or Conditional Release Violations as Sexual Offences
Rule: Probation, parole or conditional release violations resulting in an-est or revocation/breach are
considered sexual oftences when the behaviour could have resulted in a charge/conviction for a sexual
ollence if the oftender were not already under legal sanction.
Sometimes the violations are not clearly defined as a sexual arrest or conviction. The determination of
whether to count probation, parole, or conditional release violations as sexual otlences is dependent upon
the nature of the sexual misbehaviour. Some probation, parole and conditional release violations are
clearly of a sexual nature, such as when a rape or a child molestation has taken place or when behaviours
such as exhibitionism or possession of child pornography have occun-ed. These violations would count as
the Index offence if they were the offender's most recent criminal justice intervention.
Generally, violations due to "high-risk" behaviour would not be considered sex offences. The most
common of these occurs when the otlender has a condition not to be in the presence of children but is
nevertheless charged with a breach - being in the presence of children. A breach of this nature would not
be considered a sexual offence. This is a technical violation. The issue that detennines if a violation of
conditional release is a new sex offence or not is whether a person who has never been convicted of a sex
offence could be charged and convicted of the breach behaviour. A person who has never faced criminal
sanction could not be charged with being in the presence of minors; hence, because a non-criminal could
not be charged with this otlence, it is a technical violaton. Non-sexual probation, parole and conditional
release violations, and charges and convictions such as property offences or drug offences are not counted
as sexual otlences, even when they occur at the same time as sexual offences.
Taking the above into consideration, some high-risk behaviour may count as a sexual offence if the risk
for sexual offence recidivism was truly imminent and an offence failed to occur only due to chance
factors, such as detection by the supervision otlicer or resistance of the victim.

Definition of "Truly Imminent"
Examples of this nature would include an individual with a history of child molesting being discovered
alone with a child and about to engage in a "wrestling game." Another example would be an individual
with a long history of abducting teenage girls for sexual assault being apprehended while attempting to
lure teenage girls into his car.

Institutional Rule Violations
Institutional rule violations resulting in institutional punishment can be counted as sex otlences if certain
conditions exist. The first condition is that the sexual behaviour would have to be sufftciently intrusive
that a charge for a sexual otlence would be possible were the offender not already under legal sanction.
In other words, "if he did it on the outside would he get charged for it?" Institutional Disciplinary
Reports for sexual misbehaviours that would likely result in a charge were the ot1ender not already in
custody count as charges. Poorly timed or insensitive homosexual advances would not count even though
this type of behaviour might attract institutional sanctions. The second condition is that the evaluator
must be sure that the sexual assaults actually occun-ed and the institutional punishment was for the sexual
behaviour.
In a prison environment it is important to distinguish between targeted activity and non-targeted activity.
Institutional disciplinary reports that result from an offender who specifically chooses a female ofticer
and masturbates in front of her, where she is the obvious and intended target of the act, would count as a
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"charge" and hence, could stand as an Index offence. The alternative situation is where an offender who
is masturbating in his cell is discovered by a female officer and she is not an obvious and intended target.
In some jurisdictions this would lead to a Disciplinary Report. Violations of this "non-targeted" nature do
not count as a "charge' and could not stand as an Index offence. If the evaluator has insufficient
infonnation to distinguish between these two types of occurrences the oflender gets the benefit of the
doubt and the evaluator would not score these occun·ences. A further important distinction is whether the
masturbation takes place covered or uncovered. Masturbating under a sheet would not be regarded as an
attempt at indecent exposure.
Consider these two examples:
(I) A prisoner is masturbating under a sheet at a time when staff would not nonnally look in his
cell. Unexpectedly a female member of staff opens the observation windO\v, looks through the
door, and observes him masturbating. This would not count as a sex offence for the purposes of
STA TIC-99, even if a disciplinary charge resulted.
(2) In the alternate example, a prisoner masturbates uncovered so that his erect penis is visible to
anyone who looks in his cell. Prison statf have reason to believe that he listens for the lighter
footsteps of a female guard approaching his cell. He times himself so that he is exposed in this
fashion at the point that a female guard is looking into the cell. This would count as a sexual
offence tor the purposes of scoring STA TIC-99 if it resulted in an institutional punishment.

Rule: Prison Misconducts and Institutional Rule Violations for Sexual Misbehaviours count as one
charge per sentence
Prison misconducts for sexual misbehaviours count as one charge per sentence, even \vhen there are
multiple incidents. The reason for this is that in some jurisdictions the threshold for misconducts is very
low. Often, as previously described, misconduct will involve a female guard simply looking into a cell
and observing an inmate masturbating. Even in prison, serious sexual offences, rape and attempted rape
will generally attract official criminal charges.

Mentally Disordered and Developmentally Delayed Offenders
Some offenders sutTer from sufficient mental impairment (major mental illness, developmental delays)
that criminal justice intervention is unlikely. For these offenders, infonnal hearings and sanctions such as
placement in treatment facilities and residential moves would be counted as both a charge and a
conviction for a sexual oflence.

Clergy and the Militarv
For members of the military or religious groups (clergy) (and similar professions) some movements
within their own organizations can count as charges and convictions and hence, Index oflences. The
offender has to receive some fonn of official sanction in order for it to count as a conviction. An example
of this would be the "de-frocking" of a priest or minister or being publicly denounced. Another example
would be where an offender is transferred within the organization and the receiving institution knows they
are receiving a sex oflender. If this institution considers it part of their mandate to address the oflender's
problem or attempt to help him with his problem then this would function as equivalent to being sent to a
correctional institution, and would cOLlnt as a conviction and could be used as an Index Oflence.
For members of the military, a religioLls group (clergy) or teachers (and similar professions) being
transferred to a new parish/school/post or being sent to graduate school tor re-training does not count as a
conviction and cannot be used as an Indcx Offence.
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Juveniles
Instances in which juveniles (ages 12-15) are placed into residential care for sexual aggression would
count as a charge and conviction for a sexual offence. In jurisdictions where 16 and 17 year old sexual
offenders remain in a juvenile justice system (not charged, tried, and sent to jail as adults are), where it is
possible to be sent to a "home" or "placement", this would count as a charge and a conviction for a sexual
of1ence. In jurisdictions where juveniles aged 16 and 17 are charged, convicted, sentenced, and jailed
much like adults, juvenile charges and convictions (between ages 16 & 17) would be counted the same as
adult charges and convictions.
Sexual misbehaviour of children II or under would not count as a sex offence unless it resulted in officia I
charges.

Official Cautions- United Kingdom
In the United Kingdom, an official caution should be treated as equivalent to a charge and a conviction.

Similar Fact Crimes
An Offender assaults three different women on three different occasions. On the first two occasions he
grabs the woman as she is walking past a wooded area, drags her into the bushes and rapes her. For this
he is convicted twice of Sexual Assault (rape). In the third case he grabs the woman, starts to drag her
into the bushes but she is so resistant that he beats her severely and leaves her. In this case he is
convicted of Aggravated Assault. In order for the conviction to be counted as a sexual offence, it must
have a sexual motivation. In a case like this it is reasonable to assume that the Aggravated Assault had a
sexual motivation because it resembles the other sexual offences so closely. In the absence of any other
indication to the contrary this Aggravated Assault would also be counted as a sexual offence. Note: This
crime could also count as Non-sexual Violence.
Please also read subsection "Coding Crime Sprees" in section "Item #5 - Prior Sex Offences".

Index offence
The Index of1ence is generally the most recent sexual offence. It could be a charge, arrest, conviction, or
rule violation (see definition of a sexual offence, earlier in this section). Sometimes Index offences
include multiple counts, multiple victims, and numerous crimes perpetrated at different times because the
offender may not have been detected and apprehended. Some offenders are apprebended after a spree of
offending. If this results in a single conviction regardless of the number of counts, all counts are
considered part of the Index offence. Convictions for sexual offences that are subsequently overturned on
appeal can count as the Index offence. Charges for sexual offences can count as the Index Offence, even
if the offender is later acquitted.
Most of the STATIC-99 sample (about 70%) had no prior sexual of1ences on their record; their Index
offence was their first recorded sexual misbehaviour. As a result, the STATIC-99 is valid with offenders
facing their first sexual charges.

Acquittals
Acquittals count as charges and can be used as the Index Offence.

Convictions Overturned 011 Appeal
Convictions that are subsequently overturned on appeal can count as an Index Offence.
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"Detected" by Child Protection Services
Being "detected" by the Children's Aid Society or other Child Protection Services does not count as an
official sanction; it may not stand as a charge or a conviction. This is insufficient to create a new Index
Offence.

Revocation of Conditional Release for "Lifers", Dangerous Offenders, and Others with
Indeterminate Sentences As an Index Offence
Occasionally, offenders on conditional release in the community who have a lite sentence, who have been
designated as Dangerous Offenders (Canada c.c.c. Sec. 753) or other otTenders with indeterminate
sentences either commit a new offence or breach their release conditions while in the community.
Sometimes, when this happens the offenders have their conditional releases revoked and are simply
returned to prison rather than being charged with a new offence or violation. Generally, this is done to
save time and court resources as these offenders are already under sentence.
If a "lifer", Dangerous Offender, or other offender with an already imposed indeterminate sentence is
simply revoked (returned to prison from conditional release in the community without trial) for a
sexual behaviour this can serve as the Index Sexual Offence if the behaviour is of such gravity that a
person not already involved with the criminal justice system would most likely be charged with a
sexual criminal offence given the same behaviour. Note: the evaluator should be sure that were this
otTender not already under sanction that it is highly likely that a sexual offence charge would be laid
by police.

Historical Offences
The evaluator may face a situation where an offender is brought before the court on a series of sexual
offences, all of which happened several years in the past. This most often occurs when an offender has
offended against children in the past and as these children mature they come forward and charge the
perpetrator. After the first charge is laid it is not unusual for other victims to appear and lay subsequent
charges. The evaluator may be faced with an offender with multiple charges, multiple court dates, and
possibly multiple convictions who has never before been to court or who has never before been
sanctioned for sexual misbehaviour. In a case like this, where the offender is before the court for the first
time, all of the charges, court appearances and convictions become what is known as an "Index Cluster"
and they are all counted as part of the Index Offence.

Index Cluster
An offender may commit a number of sexual offences in different jurisdictions, over a protracted period,
in a spree of otTending prior to being detected or arrested. Even though the otTender may have a number
of sentencing dates in different jurisdictions, the subsequent charges and convictions would constitute an
"Index Cluster". These "spree" offences would group together the early ones would not be considered
"priors" and the last, the "Index", they all become the "Index Cluster". This is because the oflender has
not been "caught" and sanctioned for the earlier offences and then "chosen" to re-offend in spite of the
sanction. Furthermore, histori::al offences that are detected after the offender is convicted of a more
recent sexual offence would be considered part of the Index offence (pseudo-recidivism) and become part
of the Index Cluster (See subsequent section).
For two offences to be considered separate offences, the second offence must have been committed after
the offender was detected and detained and/or sanctioned for the previous otlence. For example, an
ofTence committed while an offender was released on bail for a previous sexual offence "yould supersede
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the previous charge and become the Index om.:nce. This is because the offender knew he/she had been
detected for their previous crimes but chose to re-offend anyway.
An Index cluster can occur in three ways.
The tirst occurs when an offender commits multiple offences at the same time and these offences are then
subsequently dealt with as a group by the police and the courts.
The second occurs when an Index offence has been identified for an offender and following this the
evaluator becomes aware of previous historical offences for which the offender has never previously been
charged or convicted. These previous offences come forward and become part of the "Index Cluster".
This is also known as "Pseudo-recidivism". It is important to remember, these historical charges do not
count as "priors" because the offending behaviour was not consequenced before the offender committed
the Index offence. The issue being, the offender has not been previously sanctioned for his behaviour and
then made the choice to re-offend.
The third situation arises when an offender is charged with several offences that come to trial within a
short period of time (a month or so). When the criminal record is reviewed it appears that a cluster of
charges were laid at the end of an investigation and that the court could not attend to all of these charges
in one sitting day. When the evaluator sees groups of charges where it appears that a lot of offending has
finally "caught up" with an offender - these can be considered a "cluster". If these charges happen to be
the last charges they become an Index Cluster. The evaluator would not count the last court day as the
"Index" and the earlier ones as "priors". A second example of this occurs when an offender goes on a
crime "spree" the oftender repeatedly offends over time, but is not detected or caught. Eventually, after
two or more crimes, the offender is detected, charged, and goes to court. But he has not been
independently sanctioned between the mUltiple offences.
For Example: An offender commits a rape, is apprehended, charged, and released on bail. Very
shortly after his release, he commits another rape, is apprehended and charged. Because the ot1'ender
was apprehended and charged between crimes this does not quality as a crime "spree" these charges
and possible eventual convictions would be considered separate crimes. If these charges were the last
sexual offences on the offender's record - the second charge would become the Index and the first
charge would become a "Prior".
However, if an offender commits a rape in January, another in March, another in May, and another in
July and is finally caught and charged for all four in August this constitutes a crime "spree" because
he was not detected or consequenced between these crimes. As such, this spree of sexual offences,
were they the most recent sexual oftences on the offenders record, would be considered an "Index
Cluster" and all four rape offences would count as "Index" not just the last one.
Pseudo-recidivism
Pseudo-recidivism occurs when an offender currently involved in the criminal justice process is charged
with old offences for which they have never before been charged. This occurs most commonly with
sexual ot1enders when public notoriety or media publicity surrounding their trial or release leads other
victims of past offences to come forward and lay new charges. Because the offender has not been
charged or consequenced for these misbehaviours previously, they have not experienced a legal
consequence and then chosen to re-ot1end.
For Example: Mr. Jones was convicted in 1998 of three sexual assaults of children. These sexual
assaults took place in the 1970's. As a result of the publicity surrounding Mr. Jones' possible release
in 2002, two more victims, now adults, come forward and lay new charges in 2002. These offences
also took place in the 1970's but these victims did not come torward until 2002. Because Mr. Jones
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had never been sanctioned for these offences they were not on his record when he was convicted in
J998. Offences for which the offender has never been sanctioned that come to light once the offender
is in the judicial process are considered "pseudo-recidivism" and are counted as part of the "Index
Cluster". Historical charges of this nature are not counted as "priors".
The basic concept is that the offender has to be sanctioned for previous mis-behaviours and then "chose"
to ignore that sanction and re-offend anyway. If he chooses to re-offend after a sanction then he creates a
new offence and this offence is considered part of the record, usually a new Index offence. If historical
offences come to light, for which the offender has never been sanctioned, once the offender is in the
system for another sexual offence, these offences "come forward' and join the Index Offence to form an
"Index Cluster".
Post-Index Offences

Offences that occur after the Index offence do not count for STATIC-99 purposes. Post-Index sexual
offences create a new Index offence. Post-Index violent offences should be considered "external" risk
factors and would be included separately in any report about the offender's behaviour.
For Example, Post-Index Sexual Offences: Consider a case where an offender commits a sexual
offence, is apprehended, charged, and released on bail. You are assigned to evaluate this offender but
before you can complete your evaluation he commits another sexual offence, is apprehended and
charged. Because the offender was apprehended, charged, and released this does not qualifY as a
crime "spree". He chose to re-offend in spite of knowing that he was under legal sanction. These
new charges and possible eventual convictions would be considered a separate crime. In a situation
of this nature the new charges would create a new sexual offence and become the new Index offence.
If these charges happened to be the last sexual offences on the offender's record -the most recent
charges would become the Index and the charge on which he was first released on bail would become
a "Prior" Sexual Offence.
For Example, Post-Index Violent Offences: Consider a case where an offender in prison on a
sexual offence commits and is convicted of a serious violent offence. This violent offence would not
be scored on either Item #3 (Index Non-sexual Violence convictions) or Item #4 (Prior Non-sexual
Violence convictions) but would be referred to separately, as an "external risk factor", outside the
context of the STA TI C-99 assessment, in any subsequent report on the offender.
Prior OfIence(s)

A prior offence is any sexual or non-sexual crime, institutional rule violation, probation, parole or
conditional release violation(s) and/or arrest charge(s) or, conviction(s), that was legally dealt with
PRIOR to the Index offence. This includes both juvenile and adult offences. In general, to count as a
prior, the sanction imposed for the prior offense must have occurred before the Index offense was
committed. However, if the offender was aware that they were under some fonn oflegal restraint and
then goes out and re-offends in spite of this restriction, the new offence(s) would create a new Index
offence. An example of this could be where an offender is charged with "Sexual Communication with a
Person Under the Age of 14 Years" and is then released on his own recognizance with a promise to
appear or where they are charged and released on bail. In both of these cases if the offender then
committed an "Invitation to Sexual Touching" after being charged and released the "Invitation to Sexual
Touching" would become the new Index offence and the "Sexual Communication with a Person Under
the Age of 14 Years" would automatically become a "Prior" sexual offence.
In order to count violations of conditional release as "Priors" they must be "real crimes", something that
someone not already engaged in the criminal justice system could be charged with. Technical violations
such as Being in the Presence of Minors or Drinking Prohibitions do not count.
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Scoring the 10 Items
Item # 1 - Young
The Basic Principle: Research (Hanson, 200 I) shows that sexual recidivism is more likely in an
offender's early adult years than in an offender's later adult years. See Figure I, next page.
Information Required to Score this Item: To complete this item the evaluator has to confirm the
offender's birth date or have other knowledge of the offender's age.
th

th

The Basic Rule: If the offender is between his 18 and 25 birthday at exposure to risk you score the
th
offender a "I" on this item. If the offender is past his 25 birthday at exposure to risk you score the
ofiender a "0" on this item.
STATlC-99 is not intended for those who are less than 18 years old at the time of exposure to risk.
Under certain conditions, such as anticipated release from custody, the evaluator may be interested in an
estimate of the offender's risk at some specific point in the future. This may occur if the oflender is
presently incarcerated (January) and you are interested in his risk when he is eligible for release in
th
September. However, you know that the offender's 25 birthday will occur in May. If you were
assessing the offender's estimated risk of re-offence for his possible release in September - because at
th
time of exposure to risk he is past his 25 birthday - you would not give the risk point for being less-than25 even though he is only 24 today. You calculate risk based upon age at exposure to risk.
Sometimes the point at which an oflender will be exposed to risk may be uncertain, for example, if he is
eligible for parole but may not get it. In these cases it may be appropriate to use some fann of conditional
wording indicating how his risk assessment would change according to when he is released.
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Figure 1
Age Distribution of Sexual Recidivism in Sexual Offenders
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Item # 2 - Ever Lived with an Intimate Partner- 2 Years
The Basic Principle: Research suggests that having a prolonged intimate connection to someone may be
a protective factor against sexual re-otlending. See Hanson and Bussiere (1998), Table 1 - Items "Single
(never married) and Married (currently)". On the whole, we know that the relative risk to sexually reoffend is lower in men who have been able to form intimate partnerships.
Information Required to score this Item: To complete this item it is highly desirable that the evaluator
confirm the otlender's relationship history through collateral sources or official records.
The Basic Rule: If the offender has never had an intimate adult relationship of two years duration you
score the offender a "I" on this item. If the offender has had an intimate adult relationship of two years
duration you score the offender a "0" on this item.
The intent of this item is to reflect whether the offender has the personality/psychological resources, as an
adult, to establish a relatively stable "marriage-like" relationship with another person. It does not matter
whether the intimate relationship was/is homosexual or heterosexual.
•

Missing Items The only item that may be omitted on the STA TI C-99 is this one (Ever Lived With
Item #2). If no information is available this item should be scored a "0" (zero) - as if the otlender
has lived with an intimate partner for two years.

•

To complete this item the evaluator should make an attempt to confirm the offender's relationship
history through collateral sources and official records. In the absence of these sources self-report
information may be utilized, assuming of course, that the self-report seems credible and reasonable to
the evaluator. There may be certain cases (immigrants, refugees from third world countries) where it
is not possible to access collaterals or official records. Where the evaluator, based upon the balance
of probabilities, is convinced this person has lived with an intimate partner for two years the evaluator
may score this item a "0". It is greatly preferred that you confinn the existence of this relationship
through collateral contacts or official records. This should certainly be done if the assessment is
being carried out in an adversarial context where the offender would have a real motive to pretend to
a non-existent relationship.

•

In cases where confirmation of relationship history is not possible or feasible the evaluator may chose
to score this item both ways and report the difference in risk estimate in their final report.

If a person has been incarcerated most of their life or is still quite young and has not had the opportunity
to establish an intimate relationship of two years duration, they are still scored as never having lived with
an intimate partner for two years. They score a "I". There are two reasons for this. The first being, this
was the way this item was scored in the original samples and to change this definition now would
distance the resulting recidivism estimates from those validated on the STATIC-99. Secondly, having
been part of, or experienced, a sustained relationship may well be a protective factor for sexual offending.
As a result, the reason why this protective factor is absent is immaterial to the issue of risk itself
The offender is given a point for this item ifhe has never lived with an adult lover (male or female) for at
least two years. An adult is an individual who is over the age of consent to marriage. The period of cohabitation must be continuous with the same person.
Generally, relationships with adult victims do not count. However. if the offender and the victim had two
years of intimate relationship before the sexual offences occurred then this relationship would count and
the offender would score a "0" on this item. However, if the sexual abuse started before the offender and
the victim had been living together in an intimate relationship for two years then the relationship would
not count regardless of it's length.
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Cases where the otTender has lived over two years with a child victim in a "lover" relationship do not
count as living with an intimate partner and the offender Vvould be scored a "1" on this item. Illegal
relationships (Incestuous relationship with his Mother) and live-in relationships with "once child" victims
do not count as "living together" for the purposes of this item and once again the otIender would score a
'"I" on this item. A "once child" victim is the situation where the offender abused a child but that victim
is either still living, as an adult, in an intimate relationship with the otTender or who has lived, as an adult,
in an intimate relationship with the offender.

Exclusions
• Legal marriages involving less than two years of co-habitation do not count
• Male lovers in prison would not count
• Prison marriages (of any duration) where the offender is incarcerated during the tem1 of the
relationship do not count
• Illegal relationships, such as when the offender has had an incestuous relationship wit h his
mother do not count
• Intimate relationships with non-human species do not count
• Relationships with victims do not count (see above for exception)
• Priests and others who for whatever reason have chosen, as a lifestyle, not to marry/co-habitate
are still scored as having never lived with an intimate partner
Extended Absences
In some jurisdictions it is common for an offender to be away from the maritaVfamily home tor extended
periods. The otlender is generally working on oilrigs, fishing boats, bush camps, military assignment, or
other venues of this nature. While the risk assessment instrument requires the intimate co-habitation to be
continuous there is room for discretion. If the offender has an identifiable "home" that he/she shares with
a lover and the intimate relationship is longer than two years, the evaluator should look at the nature and
consistency of the relationship. The evaluator should attempt to determine, in spite of these prolonged
absences, whether this relationship looks like an honest attempt at a long-term committed relationship and
not just a relationship of convenience.
If this relationship looks like an honest attempt at a long-term committed relationship then the evaluator
would score the offender a "0" on this item as this would be seen as an intimate relationship of greater
than two years duration. If the evaluator thinks that the relationship is a relationship of convenience, the
offender would score a "I". If the living together relationship is of long duration (three plus years) then
the periods of absence can be fairly substantial (four months in a logging camp/oil rig, or six months or
more on military assigrunent).
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Item # 3 - Index Non-sexual Violence (NSV) - Any Convictions
The Basic Principle: A meta-analytic review of the literature indicates that having a history of violence
is a predictive factor for future violence. See Hanson and Bussiere (1998), Table 2 - Item "Prior Violent
Offences". The presence of non-sexual violence predicts the seriousness of damage were a re-offence to
occur and is strongly indicative of whether overt violence will occur (Hanson & Bussiere, 1998). This
item was incl uded in the STA TIC-99 because in the original samples this item demonstrated a small
positive relationship with sexual recidivism (Hanson & Thornton, unpublished data).
In English data, convictions for non-sexual violence were specifically predictive ofrape (forced sexual
penetration) rather than all kinds of sexual offenses (Thornton & Travers, 1991). In some English data
sets this item has also been predictive of reconviction for any sex offense.
Information Required to Score this Item: To score this item the evaluator must have access to an
official criminal record as compiled by police, court, or correctional authorities. Self-report of criminal
convictions may not be used to score this item except in specific rare situations, please see sub-section
"Self-report and the STA TIC-99" in the Introduction section.
Tbe Basic Rule: If the om~nder's criminal record shows a separate conviction for a non-sexual violent
offence at the same time they were convicted of their Index Offence, you score the offender a "1" on this
item. If the offender's criminal record does not show a separate conviction for a non-sexual violent
offence at the same time they were convicted of their Index Offence, you score the offender a "0" on this
item.
This item refers to convictions for non-sexual violence that are dealt with on the same sentencing
occasion as the Index sex offence. A separate Non-sexual violence conviction is required to score this
item. These convictions can involve the same victim as the Index sex offence or they can involve a
different victim. All non-sexual violence convictions are included, providing they were dealt with on the
same sentencing occa.<;ion as the Index sex offence(s).
Both adult and juvenile convictions count in this section. In cases where a juvenile is not charged with a
violent offence but is moved to a secure or more secure residential placement as the result of a nonsexually violent incident, this counts as a conviction for Non-sexual Violence.
Included are:
• Aggravated Assault
• Arson
• Assault
• Assault causing bodily harn1
• Assault Peace/Police Officer
• Attempted Abduction
• Attempted Robbery
• False Imprisonment
• Felonious Assault
• Forcible Confinement
• Give Noxious Substance (alcohol, narcotics, or other stupefacient in order to impair a victim)
• Grand Theft Person ("Grand Theft Person" is a variation on Robbery and may be counted as
Non-sexual violence)
• Juvenile Non-sexual Violence convictions count on this item
• Kidnapping
• Murder
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•

•
•
•
•
•

"PINS" Petition (Person in need of supervision) There have been cases where a juvenile has
been removed trom his home by judicial action under a "PINS" petition due to violent
actions. This would count as a conviction for Non-sexual violence.
Robbery
Threatening
Using/pointing a weapon/firearm in the commission of an offence
Violation of a Domestic Violence Order (Restraining Order) (a conviction tor)
Wounding

Note: If the conviction was "Battery" or "Assault" and the evaluator kne,v that there was a sexual
component this would count as a sexual offence and as a Non-sexual Violence offence.

Excluded
•
•
•
•
•

are:
Arrest/charges do not count
Convictions overturned on appeal do not count
Non-sexual violence that occurs after the Index offence does not count
Institutional rules violations cannot count as Non-sexual Violence convictions
Do not count driving accidents or convictions for Negligence causing Death or Injury

Weapons offences
Weapons offences do not count unless the weapon was used in the commission of a violent or a sexual
of1ence. For example, an of1ender might be charged with a sexual offence and then in a search of the
of1enders home the police discover a loaded tireann. As a result, the offender is convicted, in addition to
the sexual otJence, of unsafe weapons storage. This would not count as a conviction for non-sexual
violence as the weapons were not used in the commission of a viole nt or sexual offence.
A conviction for Possession of a firearm or Possession of a fireann without a licence would generally not
count as a non-sexual violent offence. A conviction for Pointing a firearm would generally count as nonsexual violence as long as the weapon was used to threaten or gain victim compliance. Intent to hann or
menace the victim with the weapon must be present in order to score a point on this item.

Resisting arrest
"Resisting Arrest" does not count as non-sexual violence. In Canadian law this charge could apply to
individuals who run from an officer or who hold onto a lamppost to delay arrest. If an offender fights
back he will generally be charged with "Assault a Peace/Police Officer" which would count as non-sexual
violence.
Convictions that are coded as only "sexual"
• Sexual Assault, Sexual Assault with a Weapon, Aggravated Sexual Assault, and Sexual Assault
Causing Bodily Harm are not coded separately as Non-sexual Violence - these convictions are
simply coded as sexual
•

Assault with Intent to Commit Rape (U.S. Charge)- A conviction under this charge is scored as
only a sex offence - Do not code as Non-sexual Violence

•

Convictions for "Sexual Battery" (U.S. Charge) - A conviction under this charge is scored as
only a sex offence- Do not code as Non-sexual Violence

Situations where points are scored both for a "Sexual Offence" and a Non-sexual Violence offence
An ofTender may initially be charged with one count of sexual assault of a child but plea-bargains this
down to one Forcible Confinement and one Physical Assault of a Child. In this instance, both offences
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would be considered sexual offences (they could be used as an "Index" offence or could be used as
"priors" if appropriate) as well; a risk point would be given for non-sexual violence.
If you have an individual convicted of Kidnapping/Forcible Confinement (or a similar oflence) and it is

kn~wn, based on the balance of probabilities, this was a sexual offence - this offence may count as the

"Index" sexual offence or you may score this conviction as a sexual om~nce under Prior Sexual Offences,
whichever is appropriate given the circllmstances.

For Example
Criminal Record for Joe Smith
Date

July 2000

Charge

Forcible Confinement

Conviction

Forcible Confinement

Sentence

20 Months incarceration
and 3 years probation

If the evaluator knows that the behaviour was sexual this conviction for Forcible
Confinement would count as One Sexual Offence (either for "priors" or an "Index") and
One Non-sexual Violence (either "prior" or "Index")

However, were you to see the following:
Criminal Record for Joe Smith
Date

Charge

Conviction

Sentence

July 2000

1) Forcible Confinement

1) Forcible Confinement

2) Sexual Assault

2) Sexual Assault

20 Months incarceration
and 3 years probation

If the evaluator knows that the Forcible Confinement was part of the sexual offence this
situation would count as Two Sexual Offences (either for "priors" or an "Index") and One
Non-sexual Violence (either "prior" or "Index")

Military
If an "undesirable discharge" is given to a member of the military as the direct result of a violent offence
(striking an otlicer, or the like) this would count as a Non-sexual Violence conviction and as a sentencing
date (Item #6). However, if the member left the military when he nonnally would have and the
"undesirable discharge" is equivalent to a bad job reference. this otIence would not count as Non-sexual
Violence or as a Sentencing Date.
Murder - With a sexual component
A sexual murderer who only gets convicted of murder would get one risk point for Non-sexual violence,
but this murder would also count as a sexual otIence.
Revocation of Conditional Release for "Lifers", Dangerous Offenders, and Others with
Indeterminate Sentences
If a "Iifer", Dangerous Offender, or other om~nder with an already imposed indeterminate sentence is
simply revoked (retumed to prison from conditional release in the community without trial) for a sexual
behaviour that would generally attract a sexual charge if the oflender were not already under sanction and
at the same time this same offender committed a violent act sufficient that it would generally attract a
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separate criminal charge for a violent offence, this offender can be scored for Index Non-sexual Violence
when the accompanying sexual behaviour stands as the Index offence. Note: the evaluator should be sure
that were this otTender not already under sanction that it is highly likely that both a sexual olIence charge
and a violent ofll:nce charge would be laid by police.
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Item # 4- Prior Non-sexual Violence- Any Convictions
The Basic Principle: A meta-analytic review of the literature indicates that having a history of violence
is a predictive j~lCtor for future violence. See Hanson and Bussiere (1998), Table 2 - Item "Prior Violent
Offences". The presence of non-sexual violence predicts the seriousness of damage were a re-otlence to
occur and is strongly indicative of whether overt violence will occur (Hanson & Bussiere, 1998). This
item was included in the ST A TIC-99 because in the original samples this item demonstrated a small
positive relationship with sexual recidivism (Hanson & Thornton, unpublished data).
In English data, convictions for prior non-sexual violence were specifically predictive of rape (forced
sexual penetration) rather than all kinds of sexual offenses (Thornton & Travers, 1991). In some English
data sets this item has also been predictive of reconviction for any sex offense. Sub-analyses of additional
data sets confirm the relation of prior non-sexual violence and sexual recidivism (Hanson & Thornton,
2002).
Information Required to Score this Item: To score this item the evaluator must have access to an
official criminal record as compiled by police, court, or correctional authorities. Self-report of criminal
convictions may not be used to score this item except in specific rare situations, please see sub-section
"Self-report and the STATIC-99" in the Introduction section.
The Basic Rule: If the offender's criminal record shows a separate conviction for a non-sexual violent
offence prior to the Index Offence, you score the offender a "1" on this item. If the offender's criminal
record does not show a separate conviction for a non-sexual violent offence prior to their Index Offence,
you score the offender a "0" on this item.
This item refers to convictions for non-sexual violence that are dealt with on a sentencing occasion that
pre-dates the Index sex offence sentencing occasion. A separate non-sexual violence conviction is
required to score this item. These convictions can involve the same victim as the Index sex olfence or
they can involve a different victim, but the offender must have been convicted for this non-sexual violent
offence before the sentencing date for the Index offence. All non-sexual violence convictions are
included, providing they were dealt with on a sentencing occasion prior to the Index sex offence.
Both adult and juvenile convictions count in this section. In cases where a juvenile is not charged with a
violent offence but is moved to a secure or more secure residential placement as the result of a nonsexually violent incident, this counts as a conviction for Non-sexual Violence.
Included are:
• Aggravated Assault
• Arson
• Assault
• Assault Causing Bodily Harm
• Assault Peace/Police Officer
• Attempted Abduction
• Attempted Robbery
• False Imprisonment
• Felonious Assault
• Forcible Confinement
• Give Noxious Substance (alcohol, narcotics, or other stupefacient in order to impair a victim)
• Grand Theft Person ("Grand Theft Person" is a variation on Robbery and may be counted as
Non-sexual violence)
• Juvenile Non-sexual Violence convictions count on this item
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•
•
•

•
•
•
•
•

Kidnapping
Murder
"PINS" Petition (Person in need of supervision) There have been cases where a juvenile has been
removed from his home by judicial action under a "PINS" petition due to violent actions. This
would count as a conviction for Non-sexual violence.
Robbery
Threatening
Using/pointing a weaponlfirearm in the commission of an otTence
Violation of a Domestic Violence Order (Restraining Order) (a conviction for)
Wounding

Note: If the conviction was "Battery" or "Assault" and the evaluator knew that there was a sexual
component, this \vould count as a sexual otfence and as a Non-sexual Violence offence.

Excluded are:
•
•
•
•
•

Arrest/charges do not count
Convictions overturned on appeal do not count
Non-sexual violence that occurs after the Index offence does not count
Institutional rules violations cannot count as Non-sexual Violence convictions
Do not count driving accidents or convictions for Negligence causing Death or Injlll)'

Weapons offences
Weapons offences do not count unless the weapon was used in the commission of a violent or a sexual
offence. For example, an offender might be charged with a sexual otlence and then in a search of the
otlenders home the police discover a loaded firearm. As a result, the otlender is convicted, in addition to
the sexual ofTence, of unsafe weapons storage. This would not count as a conviction for non-sexual
violence as the weapons were not used in the commission of a violent or sexual olTence.
A conviction for Possession of a firearm or Possession of a firearm without a licence would generally not
count as a non-sexual violent ofTence. A conviction for Pointing a firearm would generally count as nonsexual violence as long as the weapon was used to threaten or gain victim compliance. Intent to harn1 or
menace the victim with the weapon must be present in order to score a point on this item.

Resisting arrest
"Resisting Arrest" does not count as non-sexual violence. In Canadian law this charge could apply to
individuals who run from an otlicer or who hold onto a lamppost to delay arrest. If an otlender fights
back he will generally be charged with "Assault a Peace/Police Officer" which would count a<; non-sexual
violence.

Convictions that are coded as only "sexual"
•

•
•

Sexual Assault, Sexual Assault with a Weapon, Aggravated Sexual Assault, and Sexual Assault
Causing Bodily Harm are not coded separately as Non-sexual Violence - these convi:tions are
simply coded as sexual
Assault with Intent to Commit Rape (U.S. Charge)- A conviction under this charge is scored as
only a sex ottence - Do not code as Non-sexual Violence
Convictions for "Sexual Battery" (U.S. Charge) - A conviction under this charge is scored as
only a sex ottence - Do not code as Non-sexual Violence
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Situations where points are scored both for a "Sexual Offence" and a Non-sexual Violence offence
An of1ender may initially be charged with one count of sexual assault of a child but plea-bargains this
down to one Forcible Confinement and one Physical Assault of a Child. In this instance, both offences
would be considered sexual offences (they could be used as an "Index" offence or could be used as
"priors" if appropriate) as well; a risk point would be given for non-sexual violence.
If you have an individual convicted of Kidnapping/Forcible Confinement (or a similar offence) and it is
known, based on the balance of probabilities, this was a sexual offence - this offence may count as the
"Index" of1ence or you may score this conviction as a sexual offence under Prior Sexual Offences,
whichever is appropriate given the circumstances.

For Example
Criminal Record for Joe Smith
Date
July 2000

Charge
Forcible Confinement

Conviction
Forcible Confinement

Sentence
20 Months incarceration
and 3 years probation

If the evaluator knows that the behaviour was sexual this conviction for Forcible
Confinement would count as One Sexual Offence (either for "priors" or an "Index") and
One Non-sexual Violence (either "prior" or "Index")
However, \vere you to see the following:
Criminal Record for Joe Smith
Date

Charge

Conviction

Sentence

July 2000

1) Forcible Confinement

1) Forcible Confinement

2) Sexual Assault

2) Sexual Assault

20 Months incarceration
and 3 years probation

If the evaluator knows that the Forcible Confinement was part of the sexual offence this
situation would count as Two Sexual Offences (either for "priors" or an "Index") and One
Non-sexual Violence (either "prior" or "Index")

Military
If an "undesirable discharge" is given to a member of the military as the direct result of a violent of1ence
(striking an of1icer, or the like) this would count as a Non-sexual Violence conviction and as a sentencing
date (Item #6). However, if the member left the military when he normally would have and the
"undesirable discharge" is equivalent to a bad job reference, this offence would not count as Non-sexual
Violence or as a Sentencing Date.

Murder - With a sexual component
A sexual murderer who only gets convicted of murder would get one risk point for Non-sexual violence,
but this murder would also count as a sexual otlence.

003-12

ReVoc~ltion

of Conditional Release for "Lifers", Dangerous OtTenders, and Others with
Indeterminate Sentences
If a "lifer", Dangerous Offender, or other offender with an already imposed indeterminate sentence has
been revoked (returned to pIison from conditional release in the community without trial) !()r a Nonsexual Violent oflence that happened prior to the Index sexual offence (or Index Cluster) this revocation
can stand as a conviction for Non-sexual Violence if that non-sexually violent act were sufticient that it
would generally attract a separate criminal charge for a violent olIence. Note: the evaluator should be
sure that were this offender not already under sanction that it is highly likely that a vioknt ofIence charge
would be laid by police.
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Item # 5 - Prior Sex Offences
The Basic Principle: This item and the others that relate to criminal history and the measurement of
persistence of criminal activity are based on a finn foundation in the behavioural literature. As long ago
as 19 I I Thorndyke stated that the "the best predictor of future behaviour, is past behaviour". Andrews &
Bonta (2003) state that having a criminal history is one of the "Big Four" predictors of future criminal
behaviour. More recently, and specific to sexual offenders, a meta-analytic review of the literature
indicates that having prior sex olfences is a predictive factor for sexual recidivism. See Hanson and
Bussiere (1998), Table I - Item "Prior Sex Oflences".

Information Required to Score this Item: To score this item you must have access to an ofticial
criminal record as compiled by police, court, or correctional authorities. Self-report of criminal
convictions may not be used to score this item except in specific rare situations, please see sub-section
"Self-repoI1 and the STATIC-99" in the Introduction section.
The Basic Rule: This is the only item in the ST A TIC-99 that is not scored on a simple "0" or ''\''
dichotomy. From the offender's official criminal record, charges and convictions are summed separately.
Charges that are not proceeded with or which do not result in a conviction are counted for this item. If the
record you are reviewing only shows convictions, each conviction is also counted as a charge.
Charges and convictions are summed separately and these totals are then transferred

to

the chart below.

Note: For this item, arrests for a sexual offence are counted as "charges".
Prior Sexual Offences
Charges
None
1-2
3-5
6+

Convictions

Final Score

None
1
2-3
4

0
1
2
3

Whichever column, charges or convictions, gives the offender the "higher" tinal score is the column that
detennines the final score. Examples are given later in this section.
This item is based on oflicially recorded institutional rules violations, probation, parole and conditional
release violations, charges, and convictions. Only institutional rules violations, probation, parole, and
conditional release violations, charges, and convictions of a sexual nature that occur PRIOR to the Index
ottence are included.

Do not count the Index Sexual Offence
The Index sexual offence charge(s) and conviction(s) are not counted, even when there are mUltiple
ot1ences and/or victims involved, and the ot1ences occurred over a long period of time.

Count all sexual offences prior to the Index Offence
All pre-Index sexual charges and convictions are coded, even when they involve the same victim, or
multiple counts of the same oflence. For example, three charges for sexual assault involving the same
victim would COUllt as three separate charges. Remember, "counts count". If an offender is charged with
six counts of Invitation to Sexual Touching and is convicted of two counts you would score a "6''; under
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charges and a "2" under convictions. Convictions do not take priority over charges. If the record you are
reviewing only shmvs convictions, each conviction is also counted as a charge.
Generally when an oftt:nder is arrested, they are initially charged with one or more criminal charges.
However, these charges may change as the om~nder progresses through the criminal justice system.
Occasionally, charges are dropped for a variety of legal reasons, or "pled down" to obtain a final pica
bargain. As a basic rule, \vhen calculating charges use the most recent charging document as your source
of oflicial charges.
In some cases a number of charges are laid by the po lice and as the court date approaches these charges
are "pled-down" to fewer charges. When calculating charges and convictions you count the number of
charges that go to court. In other cases an offender may be charged with a serious sexual ollence
(Aggravated Sexual Assault) and in the course of plea bargaining agrees to plead to t\\O (or more) lesser
charges (Assault). Once again, you count the charges that go to cowt and in a case like this the offender
would score as having more charges than were originally laid by the police.
When scoring this item, counting charges and convictions, it is important to use an oflicial criminal
record. One incident can result in several charges or convictions. For example, an oflender perpetrates a
rape where he penetrates the victim once digitally and once with his penis while holding her in a room
against her will. This may result in two convictions for Sexual Battery (Sexual Assault or equivalent) and
one conviction of False Imprisonment (Forcible Confinement or equivalent). So long as it is known that
the False Imprisollment was part of the sexual offence, the oflender would be scored as having three (3)
sexual charges, three (3) sexual convictions and an additional risk point for a conviction of Non-sexual
Violence [the False Imprisonment] (Either "Index" {Item #3} or "Prior" {Item #4} as appropriate).

Probation, Parole and Conditional Release Violations
If an offender violates probation, parole, or conditional release with a sexual misbehaviour, these
violations are counted as one charge.
1f the offender violates probation or parole on more than one occasion, \vithin a given probation or parole
period, each separate occasion of a sexual misbehaviour violation is counted as one charge. For example,
a parole viobtion for indecent exposure in July would count as one charge. If the offender had anoth~r
parol~ violation in November for possession of child pornography, it would be coded as a second charge.
Multiple probation, parole and conditional release violations for sexual misbehaviours laid at the same
time are coded as one charge. Even though the offender may have violated several conditions of parole
during one parole period, it is only counted as one charge, even if there were multiple sex violations.
The following is an example of counting charges and convictions.
Criminal History for John Jack
Date
July 1996

May 2001

Charges
Lewd and Lascivious with Child (X3)
Sodomy
Oral Copulation
Burglary

Convictions
Lewd and Lascivious with Child (X3)
Sodomy (dismissed)

Sanction
3 Years

Oral Copulation (dismissed)
Burglary (dismissed)

Sexual Assault on a Child

To det~nnine the number of Prior Sex Offences you first exclude the Index Offence. In th~ above case,
the May 2001 charg~ of Sexual Assault on a Child is the Index Ol1ence. After excluding the May 2001
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charge, you sum all remaining sexual offence charges. In this case you would sum, {Lewd and
Lascivious with Child (X3), Sodomy (X I), and Oral Copulation (X I)} for a total of five (5) previous Sex
Onence charges. You then Sllm the number of Prior Sex Offence convictions. In this case, there are three
convictions for Lewd and Lascivious with Child. These two sums are then moved to the scoring chart
shown below. The otfender has five prior charges and three prior convictions for sexual offences.
Looking at the chart below. the evaluator reads across the chart that indicates a final score for this item of
two

en

Prior Sexual Offences
Charges
None
1-2
3-5
6+

Convictions

Final Score

None
1
2-3
4

0
1

2
3

Charges and Convictions are counted separately - the column that gives the higher final score is the
column that scores the item. It is possible to have six (6+) or more charges for a sexual offence and no
convictions. Were this to happen, the offender's linal score would be a three (3) for this item.
Acquittals
Acquittals count as charges and can be used as the Index Olfence. The reason that acquittals are scored
this way is based upon a research study completed in England that found that men acquitted of rape are
more likely to be convicted of sexual offences in the follow-up period than men who had been found
guilty {with equal times at risk} (Soothill et aI., 1980).
Note: Acquittals do not count for Item #6 - Prior Sentencing Dates.
Adjudication Withheld
In some jurisdictions it is possible to attract a finding of "Adjudication Withheld", in which case the
offender receives a probation... like period of supervision. This is counted as a conviction because a
sentence was given.
Appeals
If an ot1ender is convicted and the conviction is later overturned on appeal, code as one charge.
Arrests Count
In some instances, the offender has been arrested for a sexual offence, questioning takes place but no
forn1al charges are filed. If the offender is arrested for a sexual oftence and no formal charges are filed, a
., I" is coded under charges, and a "0" is coded under convictions. If the offender is arrested and one or
more lonnal charges are filed, the total number of charges is coded, even when no conviction ensues.
Coding "Crime Sprees"
Occasionally, an evaluator may have to score the ST ATIC ... 99 on an offender who ha.:; been caught at the
end of a long line of oftences. For example, over a 20-day period an offender breaks into 5 homes, each
of which is the home of an elderly female living alone. One he rapes, one he attempts to rape but she gets
away, and three more get away. one with a physical struggle (he grabs her wrists, tells her to shut up).
The offender is subsequently charged with Sexual Assault, Attempted Sexual Assault, B & E with Intent
(X2), and an Assault. The question is, do all the charges count as sexual offences. or just the two charges

37

00316

that are clearly sexual? Or, does the evaluator score the two sex charges as sex charges and the assault
charges as Non-sexual Violence?
In cases such as this, code all 5 offences as sex oftences - based upon the following thinking:
I) From the evidence presented this appears to be a "focused" crime spree - We assume the evaluator
has little doubt what would have happened had the women not escaped or lought back.
2) Our opinion of "focus" is reinforced by the exclusive nature of the victim group, "elderly females".
This oftender appears to want something specific, and, the very shoI1 time span 20 days - leads us
to bel ieve that the oftender was feeling some sexual or psychological pressure to offend.
3) An attempted contact sex offence is scored as a contact sex offence lor the purposes of the
STATIC-99. Charges such as Attempted Sexual Assault (Rape) and Invitation to Sexual Touching
are coded as contact sex oftences due to their intention.
4)

We recommend that if the evaluator "based on the balance of probabilities" (not "beyond a
reasonable doubt") - is convinced that sex offences were about to occur that these actions can be
counted as sex offences.
5) Please also read sub-section "Similar Fact Crimes" in the "Definitions" section.

Conditional Discharges
Where an offender has been charged with a sexual otlence and receives a Conditional Discharge, for the
purposes of the STATIC-99 a conditional discharge counts as a conviction and a sentencing date.
Consent Decree
Where applicable, "Consent Decree" counts as a conviction and a sentencing date.
Court Supervision
In some states it is possible to receive a sentence of Court Supervision. where the court provides some
degree of minimal supervision for a period (one year), this is similar to probation and counts as a
conviction.
Detection by Child Protection Officials
Being "detected" by the Children's Aid Society or other Child Protection Services does not count as an
of1icial sanction; it may not stand as a charge or a conviction.
Extension of Sentence by a Parole Board (or similar)
In some jurisdictions Parole Boards (or similar) have the power to extend the maximum period of
incarceration beyond that determined by the court. If an otlender is assigned extra time, added to their
sentence, by a parole board for a sexual criminal offence this counts as an additional sexual charge and
conviction. The new additional period of incarceration must extend the total sentence and must be for
sexual misbehaviour. This would not count as a sexual conviction if the additional time \vas to be served
concurrently or if it only changed the parole eligibility date. This situation is not presently possible in
Canada.
Giving Alcohol to a Minor
The charge of Giving Alcohol to a Minor (or it's equivalent, drugs, alcohol, noxious substance, or other
stupefacient) - can count as a sexual offence (both charge and conviction) if the substance was given with
the intention of making it easier to commit a sexual offence. If there were evidence the alcohol (or
substance) was given to the victim just prior to the sexual assault, this would count as a sexual o/1ence. If
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there is no evidence about \vhat went on, or the temporal sequence of events, the substance charge would
not count as a sexual olfence.
Institutional Disciplinary Reports
Institutional Disciplinary Reports for sexual misbehaviours that \vould likely result in a charge were the
offender not already in custody count as charges. In a prison environment it is important to distinguish
between targeted activity and non-targeted activity. Institutional disciplinary reports that result from an
oi1ender who speciJically chooses a female guard and masturbates in front of her, where she is the
obvious and intended target of the act would count as a "charge" and hence, could stand as an Index
ofIence. The altemative situation is where an offender who is masturbating in his cell and is discovered
by a female employee and she is not an obvious and intended target. In some jurisdictions this would
lead to a Disciplinary Report. Violations of this "non-targeted" nature do not count as a "charge' and
could not stand as an Index offence. If you have insufficient infom1ation to distinguish between these two
types of occurrences the oflender gets the benefit of the doubt and you do not score the occurrence.

An example of a behaviour that might get an inmate a disciplinary charge, but would not be used as a
charge for scoring the ST ATIC-99, includes the inmate who writes an unwanted love letter to a
female stafl The letter does not conL.'lin sexual content to the extent that the offender could be
charged. Incidents of this nature do not count as a charge.
Prison misconducts for sexual misbehaviours count as one charge per sentence, even when there are
mUltiple incidents. The reason fIX this is that in some jurisdictions the threshold for misconducts is
very low. Ollen. as pr<:viously described, misconduct will involve a female guard simply looking into
a cell and observing an inmate masturbating. Even in prison, serious sexual offences, rape and
attempted rape \\ill generally attract official criminal charges.
Juvenile Offences

Both adult and juvenile charges and convictions count when scoring this item. In cases where a juvenile
was not charged with a sexual offence but was moved to a secure or more secure residential placement as
the result of a sexual incident this counts as a charge and a conviction for the purposes of scoring Prior
Sex Offences.
Juvenile Petitions

In some states, it is impossible for ajuvenile offender to get a "conviction". Instead, the law uses the
wording that a juvenile "petition is susL.'lined" (or any such wording). For the purposes of scoring the
STATIC-99 this is equivalent to an adult conviction because there are generally liberty-restricting
consequences. Any of these local legal wordings can be construed as convictions if they would be
convictions were that tenn avai lable.
Military

For members of the military, a discharge Irom service as a result of sexual crimes would count as a charge
and a conviction.
If an "undesirable discharge" were given to a member of the military as the direct result of a sexual
ofTence, this would count as a sexual conviction and as a sentencing date (Item #6). However, if the
member left the military when he normally would have, and the "undesirable discharge" is the equivalent
to a bad job reterence, the undesirable discharge would not count as a sexual ofTence or as a Sentencing
Date (Item #6).
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Military Courts Martial
If an oftender is given a sanction (Military Brig or it's equivalent) for a criminal offence, rather than a
purely mil itary oftence {fai Iure of duty}, these offences count, both charges and convictions, when
scoring the STATIC-99. If the charges are sexual they count as sexual olfences and if violent. they count
as violent offences. These offences also count as sentencing dates (Item #6). Pure Military Offences
{Conduct Unbecoming, Insubordination, Not following a lawful order. Dereliction of Duty, etc.} do not
count \vhen scoring the STA TIC-99.

Noxious Substance
The charge of Giving A Noxious Substance (or it's equivalent, drugs, alcohol, or other stupefacient) -can
count as a sexual otlence (both charge and conviction) if the substance was given with the intention of
making it easier to commit the sexual offence. Ifthere were evidence the substance was given to the
victim just prior to the sexual assault, this would count as a sexual offence. If there is no evidence about
what went on, or the temporal sequence of events, the substance charge would not count as a sexual
offence.

Not Guilty
Being found "Not Guilty" can count as charges and can be used as the Index Offence. Note: This is not
the case for Item #6, "Prior Sentencing Dates", where being found "Not Guilty" is not cOlInted as a Prior
Sentencing Date.

Official Cautions- United Kingdom
In the United Kingdom, an official caution should be treated as equivalent to a charge and a conviction.

Official Diversions
Official diversions are scored as equivalent to a charge and a conviction (Restorative Justice, Reparations,
Family Group Conferencing, Community Sentencing Circles).

Peace Bonds, Judicial Restraint Orders and "810" Orders
In some instances a Peace Bond/Judicial Restraint Order/81 0 Orders are placed on an offender \vhen
sexual charges are dropped or dismissed or when an offender leaves jailor prison. Orders of this nature,
primarily preventative, are not counted as charges or convictions for the purposes of scoring the
STATIC-99.

"PINS" Petition (Person in need of supervision)
There have been cases where a juvenile has been removed from his home by judicial action under a
"PINS" petition due to sexual aggression. This would count as a charge and a conviction for a sexual
offence.

Priests and Ministers
For members of a religious group (Clergy and similar professions) some disciplinary or administrative
actions within their own organization can count as a charge and a conviction. The offender has to receive
some form of otlicial sanction in order for it to count as a conviction. An example of an official sanction
would be removal from a parish for a priest or minister under the following circumstances.
If the receiving institution knows they are being sent a sex offender and considers it part of their mandate
to address the offender's problem or attempt to help, this would function as equivalent to being sent to a
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correctional institution and would count as a charge and a conviction. A conviction of this nature may
stand as an Index otlence.
Allegations that result in a '\vithin-organization" disciplinary move or a move designed to explicitly
address the offenders problems would be counted as a charge and a conviction. A conviction of this
nature may stand as an Index offence.
Being transterred to a new parish or being given an administrative posting away from the public with no
lom1al sanction or being sent to graduate school for re-training would not count as a charge or conviction.
Where a priesUminister is transferred between parishes due to allegations of sexual abuse but there is no
explicit internal sanction; these moves would not count as charges or convictions.
Prison Misconducts for Sexual Misbehaviours Count as One Charge per Sentence
Prison misconducts for sexual misbehaviours count as one charge per sentence, even when there are
multiple incidents. The reason for this is that in some jurisdictions the threshold for misconducts is very
low. Often, as previously described, misconduct will involve a female guard simply looking into a cell
and observing an inmate masturbating. Even in prison, serious sexual offences, rape and attempted rape
will generally attract official criminal charges.
Post-Index Offences
OfTences that occur after the Index offence do not count for STA TIC-99 purposes. Post-Index sexual
offences create a new Index offence. Post-Index violent offences should be considered "external" risk
factors and would be included separately in any report about the ofTender's behaviour.
For Example, Post-Index Sexual Offences: Consider a case where an offender commits a sexual
offence, is apprehended, charged, and released on bail. You are assigned to evaluate this offender but
before you can complete your evaluation he commits another sexual oflence, is apprehended and
charged. Because the offender was apprehended, charged, and released this does not quality as a
crime "spree". He chose to re-offend in spite of knowing that he was under legal sanction. These
new charges and possible eventual convictions would be considered separate crimes. In a situation of
this nature the ne\v charges would create a new sexual offence and become the new Index offence. If
these charges happened to be the last sexual offences on the offender's record - the most recent
charges would become the Index and the charge on which he was first released on bail viOuld become
a "Prior" Sexual OfTence.
For Example, J>ost-Index Violent Offences: Consider a case where an olTender in prison on a
sexual ofTence commits and is convicted of a serious violent offence. This violent offence would not
be scored on either Item #3 (Index Non-sexual Violence convictions) or Item #4 (Prior Non-sexual
Violence convictions) but would be referred to separately, outside the context of the STATIC-99
assessment, in any subsequent report on the offender.
Probation before JUdgenrnt
Where applicable, "Probation before judgment" counts as a charge, conviction, and a sentencing date.
Revocation of Conditional Release for "Lifers", Dangerous Offenders, and Others with
Indeterminate Sentences
If a "lifer", Dangerous Offender, or other offender with an already imposed indetenninate sentence is
simply revoked ~retumed to prison from conditional release in the community without trial) for a sexual
behaviour that is of sufficient gravity that a person not already involved with the criminal justice system
would most likely be charged with a sexual criminal oftence, this revocation of conditional release would
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count as both a Prior Sex Offence "charge" and a Prior Sex Offence "conviction". Note: the evaluator
should be sure that were this offender not already under sanction that it is highly likely that a sexual
offence charge would be laid by police. Revocations for violations of conditional release conditions, so
called "technicals" (drinking violations, fai lure to report, being in the pn:sence of minors, being in the
possession of legally obtained pornography) are insumcient to stand as Prior Sentencing Dates.
RRASOR and ST A TIC-99 - Differences in Scoring
Historical offences are scored dillerently between the RRASOR and the STATIC -99. On the RRASOR,
if the ol1ender is charged or convicted of historical offences committed prior to the Index Olfence, these
are counted as Prior Sexual Offences (User Report, The Development of a Brief Actuarial Risk Scale for
Sexual Offense Recidivism 1997-04, Pg. 27, end of paragraph titled Prior Sexual Oflences). This is not
the case for the ST ATIC-99. For the STATIC-99, if the offender is charged or convicted of historical
offences alter the offender is charged or convicted of a more recent offence, these offences are to be
considered par1 of the Index Offence (pseudo-recidivism) - forming an "Index Cluster".
Suspended Sentences
Suspended sentences should be treated as equivalent to a charge and a conviction.
Teachers
Being transkrred to a new school or being given an administrative posting away from the public with no
formal sanction or being sent to graduate school for re-training would not count as a charge or conviction.
\Vhere a teacher is transferred between schools due to allegations of sexual abuse but there is no explicit
internal sanction; these moves would not count as charges or com'ictions.
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Item # 6 Prior Sentencing Dates
The Basic Principle: This item and the others that relate to criminal history and the measurement of
persistence of criminal activity are based on a finn foundation in the behavioural literature. As long ago
as 1911 Thorndyke stated that the "the best predictor of future behaviour, is past behaviour". Andrews &
Bonta (2003) state that having a criminal history is one of the "Big Four" predictors offuture criminal
behaviour. Prior Sentencing Dates is a convenient method of coding the length of the criminal record.
Information Required to Score this Item: To score this item you must have access to an officnl
criminal record as compiled by police, court, or correctional authorities. Self-report of criminal
convictions may not be used to score this item except in specific rare situations, please see sub-section
"Self-repori and the STA TIC-99 in the Introduction section.
The Basic Rnle: If the offender's criminal record indicates fOUf or more separate sentencing dates prior
to the Index Offence, the offender is scored a "1" on this item. If the offender's criminal record indicates
three or fewer separate sentencing dates prior to the Index Om~nce, the offender scores a "0" on this item.
Count the number of distinct occasions on which the offender was sentenced for criminal offences. The
number of charges/convictions does not matter, only the number of sentencing dates. Court appearances
that resulted in complete acquittal are not counted, nor are convictions overturned over on appeal. The
Index sentencing date is not included when counting up the sentencing dates.
lfthe offender is on some forn1 of condtional release (parole/probationlbail etc.) "technical" violations do
not count as new sentencing dates. For example, if an offender had a condition prohibiting drinking
alcohol, a breach for this would not be counted as a new sentencing date. To be counted as a new
sentencing date, the breach of conditions would have to be a new offence for which the offender could be
charged if he were not already under criminal justice sanction.
Institutional rule violations do not count, even when the offence was for behaviour that could have
resulted in a legal sanction if the offender had not already been incarcerated.
Count:
• Juvenile otfences count (if you know about them - please see section on the use of self-report in
the Introduction)
• Where applicable "Probation betore jUdgment" counts as a conviction and a sentencing date
• Where applicable "Consent Decree" counts as a conviction and a sentencing date
• Suspended Sentences count as a sentencing date
Do Not Count:
• Stayed offences do not count as sentencing dates
• Institutional Disciplinary Actions/Reports do not count as sentencing dates
The oflences must be of a minimum level of seriousness. The offences need not result in a serious
sanction (the oftender could have been fined), but the offence must be serious enough to pennit a
sentence of community supervision or custody/incarceration (as ajuvenile or adult). Driving offences
generally do not count, unless they are associated with serious penalties, such as driving while intoxicated
or reckless driving causing death or injury.
Generally, most offences that would be recorded on an official criminal history would count - but the
statute, as written in the jurisdiction where the offence took place, must allow for the imposition of a
custodial sentence or a period of community supervision (adult or juvenile). Only truly trivial otIences
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are excluded; those where it is impossible to get a period of incarceration or community supervision.
Olfences that can only result in fines do not count.
Sentences for historical offences received w'hile the offender is incarcerated for a more recent oflence
(pseudo-recidivism), are not counted. For two oftences to be considered separate offences. the second
otIence must have been committed after the offender was sanctioned for the first oflence.
Oflence convictions occurring after the Index offence cannot be counted on this item.

Conditional Discharges
Where an oftender has been charged with a sexual oflence and receives a Conditional Discharge, for the
purposes of the ST A TIC-99 a conditional discharge counts as a conviction and a sentencing date.

Diversionary Adjudication
If a person commits a criminal oflence as ajuvenile or as an adult and receives a diversionary
adjudication, this counts as a sentencing date (Restorative Justice, Reparations, Family Group
Conferencing, Community Sentencing Circles).

Extension of Sentence by a I>arole Board (or similar)
If an offender is assigned extra time added to their sentence by a parole board for a criminal oflence this
counts as an additional sentencing date if the new time extended the total sentence. This would not count
as a sentencing date if the additional time was to be served concurrently or ifit only changed the parole
eligibility date. This situation is presently not possble in Canada.

Failure to Appear
If an offender fails to appear for sentencing, this is not counted as a sentencing date. Only the final
sentencing for the charge for which the offender missed the sentencing date is counted a~ a sentencing
date.

Failure to Register as a Sexual Offender
If an offender receives a formal legal sanction, having been convicted of Failing to Register as a Sexual
Offender, this conviction would count as a sentencing date. !-IO\vever. it should be noted that charges and
convictions for Failure to Register as a Sexual Offender are not counted as sexual oflences.

Juvenile Extension of Detention
In some states it is possible for a juvenile to be sentenced to a Detention/Treatment tacility. At the end of
that term of incarceration it is possible to extend the period of detention. Even though a Judge and a
prosecutor are present at the proceedings, because there has been no new crime or charges/convictions,
the extension of the original order is not considered a sentencing date.

Juve nile Offences
Both adult and juvenile convictions count in this item. In the case where a juvenile is not charged with a
sexual or violent ot1ence but is moved to a secure or more secure residential placement as the result of a
sexual or violent incident, this counts as a sentencing date for the purposes of scoring Prior Sentencing
Dates.

Military
If an "undesirable discharge" is given to a member of the military as the direct result of criminal
behaviour (something that would have attracted a criminal charge were the olfender not in the military),
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this would count as a sentencing date. However, if the member left the military when he normally would
have and the "undesirable discharge" is the equivalent to a bad job reference then the criminal behaviour
would not count as a Sentencing Date.

Military Courts Martial
Ifan ofiender is given a sanction (Military Brig or it's equivalent) for a criminal offence rather than a
purely military offence {failure of duty} this counts as a sentencing date. Pure Mil itary Offences
{Insuhordination, Not FollO\ving a Lawfld Order, Dereliction of Duty, Conduct Unbecoming. etc.} do not
count as Prior Sentencing Dates.
Not Guilty
Being lound "Not Guilty" is not cOllnted as a Prior Sentencing Date.
Official Cautions- United Kingdom
In the United Kingdom, an official caution should be treated as equivalent to a sentencing date.
Post-Index Offences
Post-Index offences are not counted as sentencing occasions for the ST A TIC-99.
Revocation of Conditional Release for "Lifers", Dangerous Offenders, and Others with
Indeterminate Sentences
If a "Iifer", Dangerous Oflender, or other offender with an already imposed indetenninate sentence is
simply revoked (returned to prison from conditional release in the community without trial) for criminal
behaviour that is of suf1icient gravity that a person not already involved with the criminal justice system
would most likely be charged with a criminal ofience, this revocation of conditional release would count
as a Prior Sentencing Date. Note: the evaluator should be sure that were this oflender not already under
sanction that a criminal charge would be laid by police and that a conviction would be highly likely.
Revocations for violations of conditional release conditions, so called "technicals", (drinking violations,
failure to report, being in the presence of minors) are insufficient to stand as Prior Sentencing Dates.
Note: for this item there have been some changes to the rules from previous versions. Some rules
were originally written to apply to a specific jurisdiction. Over time, and in consultation \vith other
jurisdictions the rules have been generalized to make them applicable across jurisdictions in a way
that preserves the original intent of the item.

Suspended Scntences
Suspended sentences cOllnt as a sentencing date.
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Item # 7 - Any Convictions for Non -contact Sex Offences
The Basic Principle: Offenders with paraphilic interests are at increased risk for sexual recidivism. For
example, most individuals have little in terest in exposing their genitals to strangers or stealing underwear.
Oflenders who engage in these types of behaviours are more likely to have problems contemning their
sexual behaviour to conventional standards than offenders who have no interest in paraphilic activities.
Information Required to Score this Item: To score this item you must have access to an oflicial
criminal record as compiled by police, court, or correctional authorities. Self-report or criminal
convictions may not be used to score this item except in specific rare situations. please see sub-section
"Self-repon and the ST ATIC-99" in the Introduction section.
The Basic Rule: If the offender's criminal record indicates a separate conviction for a non-contact sexual
offence. the offender is scored a ''1'' on this item. If the offender's criminal record does not show a
separate conviction for a non-contact sexual oflence, the oflender is scored a "0" on this item.
This category requires a conviction for a non-contact sexual oflence such as:
•
•
•
•
•
•
•
•

Exhibitionism
Possessing obscene material
Obscene telephone calls
Voyeurism
Exposure
Elicit sexual use of the Internet
Sexual Harassment (Unwanted sexual talk)
In certain jurisdictions "Criminal Trespass" or "Trespass by Night" may be used as a charge
for voyeurism - these would also count

The criteria for non-contact sexual oflences are strict: the of1ender must have been convicted, and the
offence must indicate non-contact sexual misbehaviour. The "Index" otlence(s) may include a conviction
for a non-contact sexual offence and this offence can count in this category. The most obvious example
of this is where an offender is charged and convicted of Exposure for "mooning" a woman from a car
window. This would result in a coding of" I " for this item.
There are some cases, however, where the legal charge does not retlect the sexual nature of the oi1ence.
Take, for example, the same situation where an offender is charged with Exposure for "mooning" a
woman trom a car window, but the case is pled-down to, and the offender is tinally convicted of
Disorderly Conduct. In cases like this, while this item requires that there be a conviction, the coding of a
non-contact sexual offence can be based on the behaviour that occurred in cases where the name of the
offence is ambiguous.
Charges and arrests do not count, nor do self-reported offences. Sexual offences in which the oflender
intended to make contact with the victim (but did not succeed) would be considered attempted contact
oflences and are coded as contact offences (e.g., invitation to sexual touching, attempted rape). Some
oflences may include elements of both contact and non-contact offences, for example, sexual talk on
Internet - al1'anging to meet the child victim. In this case, the conviction would count as a non-contact sex
oflence.

Attempted Contact Offences
Invitation to Sexual TOllching, Attempted Rape and other such "attempted" contact offences are counted
as "Contact" oflences due to their intention.
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Internet Crimes
Internet crimes were not recorded in the original samples for the STA T1C-99 because the Internet had not
advanced to the point where it was c0111monly available. As a result, determining how to score Internet
crimes on the ST ATIC-99 requires interpretation beyond the availabe data. Internet crimes could be
considered in two different ways. First, they could be considered a form of attempted sexual contact,
where the wrongfulness of the behaviour is determined by what is about to happen. Secondly, they could
be considered an inappropriate act in themselves, akin to indecent telephone calls (using an older
technology). We believe that luring children over the Internet does not represent a fundamentally new
type of crime but is best understood as a modem expression of tradit ional crimes. We consider
communicating with children over the Internet for sexual purposes to be an inappropriate and socially
harn1ful act in itself and, therefore, classify these acts with their historical precursors, such as
indecent/obscene telephone calls, in the category of non-contact sexual offences.
Pimping and Prostitution Related Offences
Pimping and other prostitution related offences (soliciting a prostitute, promoting prostitution, soliciting
for the purposes of prostitution, living off the avails of prostitution) do not count a') non-contact sexual
offences. (Note: prostitution was not illegal in England during the study period, though soliciting \Va'».
Plea Bargains
Non-contact sexual offence convictions do not count if the non-contact offence charge arose as the result
of a plea bargain. Situations such as this may appear in the criminal record where charges for a contact
offence are dropped and the non-contact charges appear simultaneously with a guilty plea. An occurrence
of this nature would be considered a contact offence and scored as such.
Revocation of Conditional Release for "Lifers", Dangerous Offenders, and Others with
Indeterminate Sentences
If a "lifer", Dangerous Offender, or other offender with an already imposed indeterminate sentence is
simply revoked (returned to prison from conditional release in the community without trial) for a Noncontact Sexual OfTence that is of sufficient gravity that a person not already involved with the criminal
justice system would most likely be charged with a Non-contact Sexual Offence, this revocation of
conditional release would count as a conviction for a Non-contact Sexual Offence. Note: the evaluator
should be sure that were this oflender not already under sanction that it is highly likely that a nOll-contact
sexual offence charge would be laid by police.
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Items #8, #9, & # 10- The Three Victim Questions
The following three items concern victim characteristics: Unrelated Victims, Stranger Victims, and Male
Victims. For these three items the scoring is based on all available credible information, including selfreport victim accounts, and collateral contacts. The items concerning victim characteristics, however,
only apply to sex offences in which the victims were children or non-consenting adults (Category "A" sex
otfences). Do not score victim information from non-sexual otlences or from sex offences related to
prostitution/pandering, possession of child pornography, and public sex with consenting adults (Category
"B" sex offences). Do not score victim inforn1ation on sexual otfences against animals (Bestiality and
similar charges).
In addition to all of the "everyday" sexual offences (Sexual Assault, Rape, Invitation to Sexual Touching,
Buggery) you also score victim infonnation on the following charges:
•
•
•
•
•

Illegal use of a Minor in Nudity-oriented MateriallPerfonnance
Importuning (Soliciting for Immoral Purposes)
Indecent Exposure (When a specific victim has been identified)
Sexually Harassing Telephone Calls
Voyeurism (\Vhen a specific victim has been identified)

You do not score Victim Information on the following charges:
• Compelling Acceptance of Objectionable Material
• Deception to Obtain Matter Harmful to Juveniles
• Disseminating/Displaying Matter Hannful to Juveniles
• Offences against animals
• Pandering Obscenity
• Pandering Obscenity involving a Minor
• Pandering Sexually-Oriented Material involving a Minor
• Prostitution related oftences
"Accidental Victims"
Occasionally there are "Accidental Victims" to a sexual offence. A recent example of this occurred when
an oftender was raping a woman in her living room. The noise awoke the victim's four-year-old son.
The son wandered into the living room and observed the rape in progress. The victim instructed her son
to return to his bedroom and he complied at once. The perpetrator was subsequently charged and
convicted of "Lewd and Lascivious Act on a Minor" in addition to the rape. In court the otfender pleaded
to both charges. In this case, the four-year-old boy would not count as a victim as there was no intention
to commit a sexual offence against him. He would not count in any of the three victim items regardless of
the conviction in court.
A common example of an accidental victim occurs when a person in the course of his/her daily life or
profession happens across a sexual offence. Examples include police officers, park wardens, janitors,
and floor walkers who observe a sexual offence in the course of their duties. If a male ofl1cer were to
observe an exhibitionist exposing himself to a female, the offender would not be given the point for
"Male Victim" as there was no intention to expose before the male officer. The evaluator would not give
the 01fender a point for "male victim" unless the offender specifically chose a male ott1cer to expose
himself to. In the same vein, a floor walker or janitor who observes an offender masturbating while
looking at a customer in a store would not be counted as a "stranger victim" or an "unrelated victim". In
short there has to be some intention to offend against that person for that person to be a victim. Merely
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stumbling upon a crime scene does not make the observer a victim regardless of how repugnant the
observer finds the behaviour.
Acquitted 01' Found Not Guilty
The criteria for coding victim information is "all credible infonnation", In this type of situation it is
important to distinguish between the court's stringent standard of determining guilt (Beyond a reasonable
doubt) and "What is most likely to be true" a balance of probabilities, When the court sticks to the
"Beyond a reasonable doubt" criteria they are not concluding that someone did not do the crime, just that
the evidence was insut1icient to be certain that they did it. The risk assessment perspective is guided by:
"On the balance of probabilities, what is most likely to be true?" If the assessor, "On the balance of
probabilities" feels that the offence more likely than not took place the victims may be counted.
For the assessment. therefore, it may be necessary to review the cases in which the offender v,as acquitted
or found "Not Guilty" and make an independent detern1ination of whether it is more likely than not that
there were actual victims. 1I~ in the evaluators opinion, it were more likely that there was no sexual
offence the evaluator would not count the victim infonnation. In the resulting report the evaluator would
generally include a score with the contentious victim infonnation included and a score without this victim
information included, showing how it effects the risk assessment both ways.
This decision to score acquittals and not guilty in this manner is buttressed by a research study in England
that found that men acquitted ofrape are more likely to be convicted of sexual otIences in the follow-up
period than men who had been found guilty {v,:ith equal times at risk} (Soothill et aI., \980).

Child Pornography
Victims portrayed in child pornography are not scored as victims for the purposes of the STATIC-99.
They do not count as non-familial, stranger, nor male victims. Only real, live, human victims count. If
your ofIender is a child pornography maker and a real live child was used to create pornography by your
offender or your offender was present when pornography was created with a real live child, this child is a
victim and should be scored as such on the ST A TIC-99 victim questions. ~ manipulating preexisting images to make child pornography [either digitally of photographically J is not sufficient - a real
child must be present) Making child pornography with a real child victim counts as a "Category A"
offence and, hence, with even a single charge of this nature, the ST A TIC-99 is appropriate to use.
The evaluator may. of course. in another section of the report make reference to the apparent preferences
demonstrated in the pornography belonging to the otTender.
COIlviction, But No Victim
For the purposes of the STATlC-99, consensual sexual behaviour that is prohibited by statute does not
create victims. This is the thinking behind Category "B" otIences. Examples of this are prostitution
ollences and public toileting (Please see "Category "A" and Category "B" offences" in the Introduction
section for a further discussion of this issue). Under some circumstances it is possible that in spite of a
conviction for a sexual offence the evaluator may conclude that there are no real victims. An example of
this could be where a boy (age 16 years) is convicted of Statutory Rape of his J 5-yeat-old boyfriend
(Assume age of consent in this jurisdiction to be J 6 years of age). The younger boy tells the pol ice that
the sexual contact was consensual and the police report infonns the evaluator that outraged parents were
the complainants in the case. In a scenario like this. the younger boy would not be scored as a victim. the
conviction notwithstanding.

Credible Information
Credible sources of intonnation would include, but are not limited to. police reports, child welfare
reports. victim impact statements or discussions with victims, collateral contacts and otlender self-report.
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If the intonnation is credible (Children's Protective Association, victim impact statements, police repolts)
you may use this infonnation to code the three victim questions, eyen if the offender has never been
alTested or charged for those offences.
Exhibitionism

In cases of exhibitionism, the three victim items may be scored if there was a targeted victim, and the
evaluator is confident that they know before whom the offender was trying to exhibit. I f the offender
exhibits before a mixed group, males and females, do not score "Male Victim" unless there is reason to
believe that the offender was exhibiting specifically for the males in the group. Assume only female
victims unless you have evidence to suggest that the offender was targeting males.
Example: If a man exposed to a school bus of children he had never seen bdore (both genders), the
evaluator would score this ofTender one risk point for Unrelated Victim. one risk point for Stranger
Victim, but would not score a risk point for Male Victim unless there was evidence the of1ender was
specifically targeting the boys on the bus.
In cases where there is no sexual context (i.e., the psychotic street person who takes a shower in the town
fountain) there are no victims regardless of how offended they might be or how many people witnessed
the event.
Internet Victims and Intention
If an offender provides pornographic material over the Internet, the intent of the communication is
important. In reality a policeman may be on the other end of the net in a "sting" operation. If the
of1ender thought he was providing pornography to a child, even though he sent it to a police omcer, the
victim infonnation is counted as if a child received it. In addition, when offenders attempt over the
Internet, to contact tace-to-tace a "boy or girl" they have contacted over the Internet the victim
information counts as the intended victim, even if they only "met" a policeman.
Intention is important. In a case were a child was pretending to be an adult and an adult "shared"
pornography with that person in the honest belief that they were (legally) sharing it with another adult
there would not be a victim.
Polygraph Information
Victim infonnatbl1 derived solely from polygraph examinations is not used to score the ST ATIC-99
unless it can be corroborated by outside sources or the oflender provides suflicient information to SllPPOlt
a new criminal investigation.
Pro-wI by Night - Voyeurism
For these types of offences the evaluator should score specific identiliabk victims. However, assume
only female victims unless you have evidence to suggest that the oftender was targeting males.
Sexual Offences Against Animals
While the sexual assault of anima Is cOllnts as a sexual otlence. animals do not count as victims. This
category is restricted to human victims. It makes no difference whether the animal was a member of the
family or whether it was a male animal or a stranger animal.
Sex with Dead Bodies
If an oflender has sexual contact with dead bodies these people do count as victims. The evaluator should
score the three victim questions based upon the degree of pre-death relationship between the perpetrator
and the victim.
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Stayed Charges

Victim inlormation obtained from stayed charges should be counted.
Victims Not at Home
If an ofTender breaks into houses, (regardless of whether or not the victims are there to witness the
offence) to commit a sexual ofTence, such as masturbating on or stealing their undergarments or does
some other sexual olTence victims of this nature are considered victims for the purposes of the STATIC99. Assume only female victims unless you have evidence to suggest that the ofTender was targeting
males.
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Item # 8 - Any Unrelated Victims?
The Basic Principle: Research indicates that ofTenders who ofknd only against family members
recidivate at a lower rate compared to those who have victims outside uf their immediate Hunily (Harris &
Hanson, Unpublished manuscript), Having victims outside the immediate family is empirically related to
a corresponding increase in risk.

Information Required to Score this Item: To score this item use all available credible infonnation.
"Credible Information" is defined in the previous section "Items #8. #9, & # 10 -The Three Victim
Questions".
The Basic Rule: If the ofTender has victims of sexual ot1l.:nces outside their immediate fi:unily, score the
offender a "I" on this item. If the otTender' s victims of sexual offences are all within the immediate
family score the offender a "0" on this item.
A related victim is one where the relationship is sufficiently close that marriage would normally be
prohibited, such as parent, brother, sister, uncle, grandparent, stepbrother, and stepsister. Spouses
(married and common-law) are also considered related. When considering whether step-relations are
related or not, consider the nature and the length of the pre-existing relationship between the 01Tender and
the victim before the ofTending started Step-relationships lasting less than two years would be
considered unrelated (e.g., step-cousins, stepchildren). Adult stepchildren would be considered related if
they had lived for two years in a child-parent relationship with the offender.

Time and Jurisdiction Concerns
A difficulty in scoring this item is that the law conceming who you can marry is different across
jurisdictions and across time periods within jurisdictions. For example, prior to 1998, in Ontario, there
were 17 relations a man could not marry, including such oddities as "nephew's wife" and "wife's
grandmother". In 1998 the law changed and there are now only 5 categories of people that you cannot
many in Ontario: grandmother, mother, daughter, sister, and granddaughter (full, half, and adopted).
Hence, if a man assaulted his niece in 1997 he would not have an unrelated victim but if he committed the
same crime in 1998 he would technically be assaulting an unrelated victim. We doubt very much the
change in la\'.. would aflect the man's choice of victim and his resulting risk ofre-ofTence. As a result the
following rules have been adopted.

People who are seen as related for the purposes of scoring the ST ATIC-99
I. Legally married spouses
2.

Any live- in lovers of over two years duration. (GirifriendslBoytriends become related once they have
lived with the otfender as a lover for two years)

3.

Anyone too closely related to marry (by jurisdiction of residence of the perpetrator)

4.

The tollowing relations whether or not marriage is pennitted in the jurisdiction of residence of the
perpetrator:
•
•
•

Aunt
Brother's wife
Common-law wife/Ex common-law wife (lived together for 2 years)

•
•
•
•
•
•

Daughter
Father's wife/step-mother
First cousins
Granddaughter
Grandfather
Grandfather's wife

52

00331

•
•
•
•
•
•
•
•
•
•
•
•

Grandmother
Grandson's wife
Mother
Niece/Nephew
Sister
Son's wife
Stepdaughter/Stepson (Must have more than two years living together before abuse begins)
Wife and Ex-wife
\A/ite's daughter/step-daughter
Wife's granddaughter
Wile's grandmother
Wife's mother

The relationships can be full, halt: adopted, or common-law (two years living in these fl:unily
relationships). The mirror relationships of the opposite gender would also count as related (e.g., brother.
sons, nephews, granddaughter's husband).

People who are seen as unrelated for the purposes of scoring the ST ATIC-99
•
•
•
•
•

Any step-relations where the relationship lasted less than two years
Daughter of live-in girlfriend/Son of live-in girlfriend
(less than two years living together before abuse begins)
Nephew's wile
Second cousins
Wife's aunt

D('cisions about borderline cases (e.g., brother's wife) should be guided by a consideration of the
psychological relationship existing prior to the sexual assault. If an offender has been living with the
victim in a l~unily/paternal/fraternal role for two years prior to the onset of abuse, the victim and the
otfender would be considered related.

Becoming "Unrelated"
If an otlender who was given up for adoption (removed etc.) at birth (Mother and child having no contact
since birth or shortly after) and the Mother (Sister, Brother etc.) is a complete stranger that the offender
would not recognize (facial recognition) as their family, these biological family members could count as
Unrelated Victims. This would only happen if the offender did not know they were oftending against a
family member.
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Item # 9 - Any Stranger Victims?
The Basic Principle: Research shows that having a stranger victim is related to sexual recidivism. See
Hanson and Bussiere (1998), Table I - Item "Victim Stranger (versus acquaintance)".
Information Required to Score this Item: Use all credibk information to score this item. "Credible
Inlorrnation" is defined in the section .. Items #8, #9, & # I 0 - The Three Victim Questions".
The Basic Rule: If the offender has victims of sexual otlences who ,vere strangers at the time of the
om'nce, score the offender a ., I" on this item. If the otlender's victims of sexual offences were all known
to the offender for at least 24 hours prior to the oilence, score the offender a "0" on this item. If the
ollender has a "stranger" victim, Item #8, "Any Unrelated Victims", is generally scored as well.
A victim is considered a stranger if the victim did not know the otTender 24 hours before the offence.
Victims contacted over the Internet are not normally considered strangers unless a meeting was planned
for a time less than 24 hours aiter initial communication.
For Stranger victims, the offender can either not know the victim or it can be the victim not knowing the
olfender. In the first case, where the offender does not know the victim, (the most common case), the
otlender chooses someone who they are relatively sure will not be able to identity them (or they just do
not care) and otlends against a stranger. However, there have been examples where the ollcnder "should"
have known the victim but just did not recognize them. This occllrred in one case where the perpetrator
and the victim had gone to school together but the perpetrator did not recognize the victim as someone
they knew. In cases like this, the victim would still be a stranger victim as the otlender's intention was to
attack a stranger.
The criteria for being a stranger are very high. Even a slight degree of knowing is enough for a victim not
to be a stranger. If the victim knows the oflender at all for more than 24 hours, the victim is not a
stranger. For example, if the victim was a convenience store clerk and they recognized the perpetrator as
someone who had been in on several occasions to buy cigarettes, the victim would no longer be a stranger
victim. I f a child victim can say they recognize the ollender from around the neighborhood and the
perpetrator has said "Hi" to them on occasion, the child is no longer a stranger victim. The evaluator
must detennine whether the victim "knew" the offender twenty-tour hours (24) before the assault took
place. The criteria for "knowlknew" is quite low but does involve some level of interaction. They need
not know each other's names or addresses. However, simply knowing of someone but never having
interacted with them would not be enough for the victim to cOllnt as "known".

The Reverse Case
In cases of "stalking" or stalking-like behaviours the otlender may know a great deal about the victim and
their habits. However, if the victim does not know the offender when they attack this still qualifies as a
stranger victim.
The "24 hour" rule also works in reverse - there have been cases where a perfonner assaulted a tim the
first time they met. In this case, the victim (the fan) had "known of' the performer for years, but the
perfonner (the perpetrator) had not known the fan for 24 hours. Hence, in cases such as this, the victim
would count as a stranger because the perpetrator had not known the victim lor 24 hours prior to the
ofIence.

Internet, E-mail, and Telephone
Sometimes offenders attempt to access or lure victims over the Intemet. This is a special case and the
threshold lor not being a stranger victim is quite low. If the ollender and the victim have communicated
over the Intemet (e-mail, or telephone) for more than twenty-four hours (24 hours) before the initial tace-
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to-face meeting, the victim (child or adult) is not a stranger victim. To be clear, this means that if an
offender contacts. for the tirst time, a victim at 8 p.m. on a Wednesday night, their first face-to-Olce
meeting must start before 8 p.m. on Thursday night. If this meeting starts before 8 p.m., and they remain
in direct contact. the sexual assault might not start until midnight - as long as the sexual assault is still
within the first t~lce-to-face meeting - this midnight sexual assault would still count as a stranger assault.
If they chat back and forth for longer than 24 hours, the victim can no longer be considered a stranger
victim for the purposes of scoring the ST A TIC-99.
It is possible in certain jurisdictions to perpetrate a sexual offence over the Internet, by telephone or email and never be in physical proximity to the victim. If the offender transmits sexually
explicit/objectionable materials over the Internet within 24 hours of first contact, this can count as a
stranger victim; once again the "24 hour rule" applies. However, if the perpetrator and the victim have
been in communication for more than 24 hours prior to the sending of the indecent material or the starting
of indecent talk on the telephone then the victim can no longer be considered a stranger.

Becoming a "Stranger" Again
It is possible for someone who the ommder had met briefly before to become a stranger again. It is
possible for the otTender to have met a victim but to have forgotten the victim completely (over a period
of years). If the offender believed he was assaulting a stranger, the victim can be counted as a stranger
victim. This occllrred when an ofTender returned after many years absence to his small hometown and
assaulted a female he thought he did not know, not realizing that they had gone to the same school.
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Item # 10 - Any Male Victims?
The Basic Principle: Research shows that otlenders who have oflended against male children or male
adults recidivate at a higher rate compared to those \vho do not have male victims. Having male victims
is correlated with measures of sexual deviance and is seen as an indication of increased sexual deviance;
see Hanson and Bussiere (1998), Table I.
Information Required to Score this Item: To score this item use all available credible intom1ation.
"Credible Information" is defined in section "Items #8, #9, & #10 - The Three Victim Questions".
The Basic Rule: [f the offender has male victims of sexual offences, non-consenting adults or child
victims, score the offender a "1" on this item. If the otlender's victims of sexual offences are all temale,
score the otlender a "0" on this item.
Included in this category are all sexual otIences involving male victims. Possession of child pornography
involving boys, however, does not count. Exhibitionism to a mixed group of children (girls and boys)
would 110t count unless there was clear evidence the otlender was targeting the boys. Contacting male
victims over the Internet does count.
If an offender assaults a transvestite in the mistaken bel ief the victim is a temale (may be wearing female
clothing) do not score the transvestite as a male victim. If it is certain the offender knew he was
assaulting a male before the assault, score a male victim.
In some cases a sexual oflender may beat-up or contlin (lock in a car trunk) another male in order to
sexually assault the male's date (wife, etc.). If the perpetrator simply assaults the male (non-sexual) in
order to access the female you do not count him as a male victim on the STATIC-99. However, if the
perpetrator involves the male in the sexual offence, such as tying him up and making him watch the rape
(forced voyeuristi:: activity), the assault upon the male victim would count as a sexual offence and the
male victim would count on the STATI C-99.
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Scoring the ST ATIC-99 & Computing the Risk Estimates
Using the STATIC-99 Coding Form (Appendix 5) sum all individual item scores for a total risk score
based upon the ten items. This total score can range from "0" to "12".
Scores of 6 and greater are all considered high risk and treated alike.
Once you have computed the total raw score refer to the table titled STA TIC-99 Recidivism Percentages
by Risk Level (Appendix 6).
Here you will find recidivism risk estimates for both sexual and violent recidivism over 5, 10, and 15-year
projections. In the left-most column find the offender's raw STA TIC-99 risk score. Remember that
scores of 6 and above are read off the "6" line, high risk.
For example, if an offender scored a "4" on the STATIC-99 we would read across the table and find that
this estimate is based upon a sample size of 190 offenders which comprised 18% of the original sample.
Reading further, an offender with a score of "4" on the STA TIC-99 is estimated as having a 26% chance
of sexual reconviction in the first 5 years of liberty, a 31 % chance of sexual reconviction over 10 years of
freedom, and a 36% chance of sexual reconviction over 15 years in the community.
For violent recidivism we would estimate that an offender that scores a "4" on the STA TI C-99 would
have a 36% chance of reconviction for a violent offence over 5 years, a 44% chance of reconviction for a
violent offence over 10 years, and a 52% chance of reconviction for a violent offence over a 15 year
period. It is important to remember that sexual recidivism is included in the estimates of violent
recidivism. You do not add these two estimates together to create an estimate of violent and sexual
recidivism. The estimates of violent recidivism include incidents of sexual recidivism.
STATIC-99 risk scores may also be communicated as nominal risk categories using the following
guidelines. Raw STATIC-99 scores of"O" and "I" should be reported as "Low Risk", scores of"2" and
"3" reported as "Moderate-Low" risk, scores of "4" and "5" reported as "Moderate-High" risk, and scores
of"6" and above as "High Risk".
Having determined the estimated risk of sexual and violent recidivism we suggest that you review
Appendix seven (7) which is a suggested template for communicating STA TIC-99 risk infonnatiol1 in a
report fonnat.
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Appendices
Appendix One
Adjustments in Risk Based on Time Free
In general, the expected sexual offence recidivism rate should be reduced by about half if the offender has
five to ten years of offence-free behaviour in the community. The longer the offender has been otlencefree, post-Index, the lower the expected recidivism rate. It is not known what the expected rates of sexual
re-offence should be if the offender has recidivated post-Index with a non-sexual offence. Presently, no
research exists shedding light on this issue. Arguments could be made that risk scores should be
increased (further criminal activity), decreased (he has still not committed another sexual offence in the
community) or remain the same. We suspect that an offender who remains criminally active will
maintain the same risk for sexual recidivism.
Adjusted erime-free rates only apply to offenders who have been without a new sexual or violent
offence. Criminal misbehaviour such as threats, robberies, and assaults void any credit the offender may
have for remaining free of additional sexual offences. For these purposes, an offender could,
theoretically, commit minor property offences and still remain offence-free.

The recidivism rate estimates reported in Hanson & Thornton (2000) are based on the offender's risk for
recidivism at the time they were released into the community after serving time for a sexual offence
(Index offence). As offenders successfully live in the community without incurring new offences, their
recidivism risk declines. The following table provides reconviction rates for new sexual offences for the
three STATIC-99 samples where survival data were available (Millbrook, Pinel, HM Prison), based on
offence-free time in the community. "Offence-free" means no new sexual or violent convictions, nor a
non-violent conviction that would have resulted in more than minimal jail time (1-2 months).
The precise amount of jail time for non-violent recidivism was not recorded in the data sets, but
substantial periods of jail time woukl invalidate the total time at risk. We do not recommend attempting
to adjust the survival data given below by subtracting "time in prison for non-violent offences" from the
total time elapsed since release from Index sexual offence.
For example, if offender "A" has been out for five years on parole got 60 days in jail for violating a nodrinking condition of parole the adjusted estimates would most likely still apply. However, if offender
"8" also out on parole for five years got 18 months for Driving While Under the Influence these
adjustments for time at risk would not be valid.
Adjusted risk estimates for time free would apply to offenders that are returned to custody for technical
violations such as drinking or failing to register as a sexual offender.
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Table for Adjustments in Risk Based on Time Free
STATIC-99 Risk Level at
original assessment

Years offence-free in community
0

2

4

6

8

10

Recidivism rates - Sex Offence Convictions %
0-1 (n

=259)

5 year
10 year
15 year
2-3 (n

4.0
4.6
9.5

2.0
3.3
7.7

1.4
3.2
(6.5)

1.4
(5.8)

10.2
13.8
17.7

6.8
11.1
14.5

4.4
9.1
13.6

3.1
8.1
13.9

5.5
8.2
(18.7)

5.3
8.4

28.9
33.3
37.6

14.5
21.4
22.8

8.0
13.7
(18.7)

6.9
11.5

7.6
(13.1)

6.8
(11.5)

38.8
44.9

25.8
30.3
37.4

13.1
23.7

7.0
16.0

9.4
(17.8)

13.2
(17.8)

=291)

5 year
10 year
15 year
6+ (n

4.6
6.4
8.7

=412)

5 year
10 year
15 year
4-5 (n

5.7
8.9
10.1

=129)

5 year
10 year
15 year

52.1

(27.5)

Note: The total sample was 1,091. The number of cases available for each analysis decreases as the
follow-up time increases and offenders recidivate. Values in parentheses were based on less than 30
cases and should be interpreted with caution.
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Appendix Two
Self-Test

1. Question: In 1990, Mr. Smith is convicted of molesting his two stepdaughters. The sexual abuse
occurred between 1985 and 1989. While on conditional release in 1995, Mr. Smith is reconvicted for
a sexual offence. The offence related to the abuse of a child that occurred in 1980. Which conviction
is the Index offence?

Answer: The 1990 and 1995 convictions would both be considered part of the
Index offence. Neither would be counted as a prior sexual offence. The 1995
conviction is pseudo-recidivism because the oftender did not re-offend after
being charged with the 1990 oftence.

2. Question: In April 1996, Mr. Jones is charged with sexual assault for an incident that occurred in
January 1996. He is released on bail and reoffends in July 1996, but this oftence is not detected until
October 1996. Meanwhile, he is convicted in September 1996, for the January 1996 incident. The
October 1996 charge does not proceed to court because the offender is already serving time for the
September 1996 conviction. You are doing the evaluation in November. What is the Index oftence?

Answer: The October 1996 charge is the Index offence because the oftence
occurred after Mr. Jones was charged for the previous offence. The Index
sexual offence need not result in a conviction.

3. Question: In January 1997, Mr. Dixon moves in with Ms. Trembley after dating since March 1996.
In September 1999, Mr. Dixon is arrested for molesting Ms. Trembley's daughter from a previous
relationship. The sexual abuse began in July 1998. Is the victim related?

Answer: No, the victim would not be considered related because when the abuse
began, Mr. Dixon had not lived for two years in a parental role with the victim.

4. Question: At age 15, Mr. Miller was sent to a residential treatment centre after it was discovered he
had been engaging in sexual intercourse with his 12 year old stepsister. Soon after arriving, Mr.
Miller sexually assaulted a fellow resident. He was then sent to a secure facility that specialized in
the treatment of sexual offenders. Charges were not laid in either case. At age 24, Mr. Miller
sexually assaults a cousin and is convicted shortly thereafter. Mr. Miller has how many prior sexual
otTences?

Answer: For Item #5, Prior Sexual Offences, score this as 2 prior charges and 2
prior convictions. Although Mr. Miller has no prior convictions for sexual
offences, there are official records indicating he has engaged in sexual oftences
as an adolescent that resulted in custodial sanctions on two separate occasions.
The Index offence at age 24 is not counted as a prior sexual offence.

5. Question: Mr. Smith was returned to prison in July 1992 for violating several conditions of parole
including child molestation, lewd act with a child and contrbuting to the delinquency of a minor.
Once back in prison he sexually assaulted another prisoner. Mr. Smith has now been tound guilty of
the sexual assault and the judge has asked you to contribute to a pre-sentence report. How many Prior
Sexual Otfence (Item #5) points would Mr. Smith receive for his parole violations?
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Answer: 1 charge and no convictions. Probation, parole and conditional release
violations for sexual misbehaviours are counted as one charge, even when there are
\iolations of multiple conditions of release.

6. Question: Mr. Momt was charged with child molestation in April 1987 and absconded before he was
an-ested. Mr. Moffit knew the police were coming to get him when he left. He travelled to another
jurisdiction where he was arrested and convicted of child molesting in December 1992. He served 2
years in prison and was released in 1994. He was apprehended. an-ested and convicted in January of
1996 for the original charges of Child Molestation he received in April 1987. Which offence is the
Index offence?

Answer: The most recent offence date. December 1992 becomes the Index offence. In
this case, the offence dates should be put back in chronological order given that he was
detected and continued to offend. The April, 1987 charges and subsequent conviction in
January of 1996 become a prior sexual offence.

7. Question: While on parole, Mr. Jones, who has an extensive history of child molestation, was found
at the county fair with an 8 year-old male child. He had met the child's mother the night before and
volunteered to take the child to the fair. Mr. Jones was in violation of his parole and he was retumed
to prison. He subsequently got out of prison and six months later re-offended. You are tasked with
the pre-sentence report. Do you count the above parole violation as a prior sex offence charge?

Answer: No. Being in the presence of children is not counted as a charge tor prior sex
offences unless an offence is imminent. In this case, Mr. Jones was in a public place with
the child among many adults. An incident of this nature exhibits "high-risk" behaviour
but is not sufficient for a charge of a sex offence.
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Appendix Four
Surgical Castration in Relation to Sex Offender Risk Assessment
Surgical castration or orchidectomy is the removal of the testicles. In most cases this is done for medical
reasons but in sex offenders may be done for the reduction of sexual drive. Orchidectomy was practiced
in Nazi Gennany and in post-war Europe in suflicient numbers that several studies have been conducted
on the recidivism rates of those who have undergone the operation. In general, the post-operative
recidivism rates are low, but not zero (2% - 5%). In addition, the subjects in the European samples tended
to be older men and this data may not generalize well to ordinary sex offender samples. The recidivism
rates reported, however, are lower than expected base rates. This may suggest that there is some
protective ettect from castration.
However, this effect can be reversed. There have been a number of case studies where a castrated
individua I has obtained steroids, reversed the effects of the operation, and gone on to re-offend.
In tenns of overall risk assessment, if an individual has undergone surgical castration it is worth
consideration but this is not an overriding factor in risk assessment. In particular, an evaluator must
consider the extent to which sex drive contributes to the offence pattern and whether the offender has the
motivation and intellectual resources to maintain a low androgen lifestyle in the face of potentially serious
side efTects (e.g., bone loss, weight gain, breast growth).
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Appendix Five
STATIC-99 Coding Form

Question
Number

Codes

Risk Factor
Young

1

(S9909)

3
4

1

No

0
1

Index non-sexual violence Any Convictions

No

0

(S9904)

Yes

1

Prior non-sexual violence Any Convictions

No

0

(S9905)

Yes

1

(S9901 )

Charges
None
1-2
3-5
6+

Prior sentencing dates
(excluding index)

6

0

Aged 18 -24.99

(S9910)

Prior Sex Offences

5

Aged 25 or older

Ever lived with lover for at least
two years?
Yes

Ever Lived With

2

Score

(S9902)

Convictions
None
1
2-3
4+

0
1
2

3

3 or less
4 or more

0
1

7

Any convictions for non-contact
(S9903)
sex offences

No
Yes

0
1

8

Any Unrelated Victims
(S9906)

No
Yes

0
1

(S9907)

No
Yes

0
1

(S9908)

No
Yes

0
1

Any Stranger Victims

9

10

Any Male Victims

Total Score

Add up scores from
individual risk factors

TRANSLATING STATIC 99 SCORES INTO RISK CATEGORIES

~
0,1
2,3
4,5

6 plus

Label for Risk Category
Low
Moderate-Low
Moderate- High
High
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Appendix Six

o

STATIC-99 Recidivism Percentages by Risk Level

Static-99 score

sample size

violent recidivism

sexual recidivism

5 years

10 years

15 years

5 years

10 years

15 years

107 (10%)

.05

.11

.13

.06

.12

.15

150 (14%)

.06

.07

.07

.11

.17

.18

2

204 (19%)

.09

.13

.16

.17

.25

.30

3

206 (19%)

.12

.14

.19

.22

.27

.34

4

190 (18%)

.26

.31

.36

.36

.44

.52

5

100 (9%)

.33

.38

AO

.42

.48

.52

6+

129 (l2(Yo)

.39

A5

.52

.44

.51

.59

1086 (100%)

.18

.22

.26

.25

.32

.37

0

Avemge
3.2
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Appendix Seven
Suggested Report Paragraphs for Communicating
STATIC-99-based Risk Information
The ST ATIC-99 is an instrument designed to assist in the prediction of sexual and violent recidivism for
sexual offenders. This risk assessment instrument was developed by Hanson and Thornton (1999) based
on follow-up studies from Canada and the United Kingdom with a total sample size of 1,30 I sexual
offenders. The STA TIC-99 consists of 10 items and produces estimates of future risk based upon the
number of risk factors present in anyone individual. The risk factors included in the risk assessment
instrument are the presence of prior sexual offences, having committed a current non-sexual violent
offence, having a history of non-sexual violence, the number of previous sentencing dates, age less than
25 years old, having male victims, having never lived with a lover for two continuous years, having a
history of non-contact sex oftences, having unrelated victims, and having stranger victims.
The recidivism estimates provided by the ST A TlC-99 are group estimates based upon reconvictions and
were derived from groups of individuals with these characteristics. As such, these estimates do not
directly correspond to the recidivism risk of an individual offender. The offender's risk may be higher or
lower than the probabilities estimated in the STATlC-99 depending on other risk factors not measured by
this instrument. This instrument should not be used with Young Offenders (those less than 18 years of
age) or women.
Mr. X scored a ?? on this risk assessment instrument. Individuals with these characteristics, on average,
sexually reoffend at ??% over five years and at ??% over ten years. The rate for any violent recidivism
(including sexual) for individuals with these characteristics is, on average, ??01o over five years and ??%
over ten years. Based upon the STA Tl C-99 score, this places Mr. X in the Low, (score of 0 or I ](between
st
rd
the 1 and the n percentile); Moderate-Low, (score of2 or 3J (between the 24th and the 61S1 percentile);
0d
th
Moderate-High, [score of 4 or 5] (between the 62 and the 88 percentile); High, [score of 6 plus ](in the
top 12%) risk category relative to other adult male sex offenders.
Based on a review of other risk factors in this case I believe that this ST A TlC-99 score
(Over/Under/Fairly) represents Mr. X's risk at this time. The other risk factors considered that lead me to
this conclusion were the following: {Stable Variables: Intimacy Deficits, Social Influences, Attitudes
Supportive of Sexual Assault, Sexual Self-Regulation, and General Self-Regulation; Acute Variables:
Substance Abuse, Negative Mood, Anger/Hostility, Opportunities for Victim Access - Taken from the
SONAR *}, (Hanson & Harris, 200 I). Both the ST A TlC-99 and the SONAR 2000 are available from the
Solicitor General Canada's Website www.sgc.gc.ca

* Note: This list is not intended to be definitive. Evaluators may want to include other static or dynamic
variables in their evaluations.

Hanson, R. K., & Harris, A. J. R. (200 I). A structured approach to evaluating change among sexual
offenders. Sexual Abuse: A Journal q( Research and Treallnent, 13(2), 105-122.

[Evaluator - these paragraphs are available electronically by e-mailingAndrewHarris.harrisa(a)sgc.gc.ca
and requesting the electronic file - Standard STATlC-99 Paragraphs 1
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Appendix Eight
STATIC-99 Inter-rater Reliability
Reliability is the extent to which the same individual receives the same score on different assessments.
Inter-rater reliability is the extent to which different raters independently assign the same score to the
same individual at a given point in time.
These independent studies utilized ditlerent methods of calculating inter-rater reliability. The Kappa
statistic provides a correction for the degree of agreement expected by chance. Percent agreement is
calculated by dividing the agreements (where both rate rs score "0" or both raters score "I") by the total
number in the item sample. Pearson correlations compare the relative rankings between raters. Intra-class
correlations compare absolute values between raters.
The conclusion to be drawn trom this data is that raters would rarely disagree by more than one point on a
STATIC-99 score.
Summary of Inter-rater Reliability
Study

N of cases
double coded

Method of reliability calculation

Reliability

Barbaree et al.

30

Pearson correlations between total scores

.90

Hanson (2001)

55

Average Item Percent Agreement

.91

55

Average Item Kappa

.80

55

Intra-class correlation for total scores

.87

10

Pearson correlations between total scores

.96

Harris et al.

Ucfcrenccs
Barbaree, H. E., Seto, M. c., Langton, C. M., & Peacock, E. J. (2001). Evaluating the predictive accuracy
of six risk assessment instruments for adult sex offenders. Criminal Justice and Behavior, 28,490-

521.
Hanson, R. K., (200 I). Note on the reliability of STATIC-99 as used by the California Department of
Mental Health evaluators. Unpublished report. Sacramento, CA: California Department of Mental
Health.
Harris, G. T., Rice, M. E., Quinsey, V. L., Boer, D., & Lang, C. (2002). A multi-sire comparison of
actuarial risk insrrumentsjCJr sex oJjf.mders. Manuscript submitted for publication.
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STATIC-99 Replication Studies References
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Wilson, R. J., & Prinzo, M. (2001, November). The concurrent validity ofacluarial measures of sexual
and violent risk in high-risk sexual offenders detained until sentence completion. Paper presented at
th
the 20 annual conference of the Association for the Treatment of Sexual Abusers, San Antonio,
Texas.

ST A TIC-99 Replications

Authors

Sample

Country

n

Reported
ROC

Hanson & Thornton (2000)

Canada & the UK
Prison Males
1,301
These are the original samples for the Static-99 Prison Males

Barbaree et aI., (2001)

Canada

Prison Males

215

.70

Beech et ai., (2002)

England

Community

53

.73

Hanson (2002) Unpublished

Canada

Community

202

.59

Harris et ai., (Submitted)

Canada

Forensic Mental Health Patients

396

.62

Hood et ai., (2002)

England

HM Prison Males

162

.77

McGrath et aI., (2000)

United States

Prison Males

191

.74

Motiuk (1995)

Canada

Prison Males

229

.77

Nicholaichuk (2001)

Canada

Aboriginal Males

109

.67

Nunes et ai., (2002)

Canada

Community Pre-trial

258

.70

Poole et ai., (2001)

United States

Juv. sex offenders released after age 18

45

.95

Reddon et aI., (1995)

Canada

Prison Males

355

.76

Sjostedt & Langstrom (2001)

Sweden

All released male offenders (1993-1997)

1,400

.76

Song & Ueb (1995)

United States

Community

490

.59

Thornton (2000a)

England

Prison Males

193

.89

Thornton (2000b)

England

Prison Males

110

.85

Tough (2001)

Canada

Developmentally Delayed Males

76

.60

Wilson et ai., (2001)

Canada

Detained High-Risk Offenders

30

.61

4,514

MEAN = 72.4

TOTAL

.71
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Appendix Ten
Interpreting STATIC-99 Scores Greater than 6
In the original Hanson and Thornton (1999, 2000) study, all offenders with scores of 6 or more were
grouped together as "high risk" because there were insufficient cases to provide reliable estimates for
oflenders with higher scores. Consequently, some evaluators have wondered how to interpret scores 10r
otTenders with scores greater than 6. We believe that there is insufficient evidence to conclude that
offenders with scores greater than 6 are higher risk to re-offend than those who have a score of 6.
HO\vever, as an offender's score increases, there is increased confidence that he is indeed a member of the
high-risk group.
Below are the sexual and violent recidivism rates for the offenders with scores of 6 through 9. No
offender in these samples had a score of 10 or greater. The rates were based on the same subjects and the
same statistics (survival analysis) as those used to generate the estimates reported in Table 5 of Hanson
and Thornton (1999, 2000).
Overall, the recidivism rates for the offenders with scores of 6, 7 and 8 were similar to the rates for the
high-risk group as a whole. There were only three cases with a Static -99 score of 9, one of which
sexually recidivated after 3 years, one re-offended with non-sexual violent oflence after 18 years, and one
did not recidivate. None of the differences between the groups were statistically significant.

Static-99
score

Violent recidivism

Sexual recidivism

sample
size

5 years

10 years

15 years

5 years

10 years

15 years

6

72

.36

.44

.51

.46

.53

.60

7

33

.43

.43

.53

.43

.46

.56

8

21

.33

.52

.57

.43

.57

.62

9

3

.33

.33

.33

.33

.33

.33

10,11,12

0

Scores 6
thru 12

129

.39

.45

.52

.44

.51

.59
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STA TIC-99 Coding Form
Question
Number
1

Young
(S9909)

2

Ever Lived With
(S9910)

3
4
5

Index non-sexual violence (S9904)
Any Convictions
Prior non-sexual violence (S9905)
Any Convictions
Prior Sex Offences

(S9901)

6

7

8
9

10

Score

Codes

Risk Factor

Prior sentencing dates
(excluding index)
(S9902)
Any convictions for non-contact
sex otlences
(S9903)
Any Unrelated Victims
(S9906)
Any Stranger Victims
(S9907)
Any Male Victims
(S9908)

Aged 25 or older
Aged 18 - 24.99
Ever lived with lover for
at least two years?
Yes
No
No
Yes
No
Yes
Charges
Convictions
None
1-2
3-5
6+
3 or less
4 or more
No
Yes
No
Yes
No
Yes
No
Yes
Add up scores
risk factors

None
1
2-3
4+

0

1

0
1
0
1
0
1

0
1
2
3
0
1
0
1
0
I

0
I
0
1

from individual

Total Score

TRANSLATING STATIC 99 SCORES INTO RISK CATEGORIES

Score

Label for Risk Category

0,1
2,3
4,5
6 plus

Low
Moderate-Low
Moderate-High
High
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STATlC-99 Coding Form
Question
Number
1

Risk Factor

Codes

Young
(S9909)

2

Ever Lived With
(S991O)

3

...
5

Index non-sexual violence (S9904)
Any Convictions
Prior non-sexual violence Any Convictions
(S9905)
Prior Sex Otfences

(S9901)

6
7

8
9

10

Prior sentencing dates
(excluding index)
(S9902)
Any convictions for non-contact
(S9903)
sex otfences
Any Unrelated Victims
(S9906)
Any Stranger Victims
(S9907)
Any Male Victims
(S9908)

Aged 25 or older
Aged 18 - 24.99
Ever lived with lover for
at least two years?
Yes
No
No
Yes
No
Yes
Charges
Convictions
None
1-2
3-5
6+
3 or less
4 or more
No
Yes
No
Yes
No
Yes
No
Yes
Add up scores
risk factors

None
1
2-3
4+

Score
0
1

0
1
0

1
0

1

0
1
2
3
0
I
0

1
0
I
0

1
0
1

from individual

Total Score

TRANSLATING STATIC 99 SCORES INTO RISK CATEGORIES

Score

Label for Risk Category

0,1
2,3
4,5
6 plus

Low
Moderate-Low
Moderate-High
High
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D ea r Colleague:
In 2003, Idaho mandated the "certification" of all mental health providers who
conduct pre-sentence sexual offender evaluations for the courts.

If you are interested in applying for Certified Evaluator status please contact us
for an application:
Moscclene Sunderland
Goi se

Sexual Offender Classification Board
ID Department of Correction
1299 N. Orchard St. Suite 110
Boise, ID 83720
(208) 658-2149

Kathy Baird

Secretary

10

Ihe Board

Bo ise

Certified Evaluator qualifications and application requirements are listed below.

Id a h o D epartme nt
o f Correction

1299 N. Orchard Suite 11 0
Boi s e, ID 83706

•

Must be a psychiatrist licensed in Idaho pursuant to Title 54, chapter 18, Idaho
Code; or master's or doctoral level mental health professional licensed in Idaho
pursuant to Title 54, Chapters 23, 32 or 34, Idaho Code; and have by education,
experience and training, expertise in the assessment and treatment of sexual
offenders.

•

Has attended 40 hours of specialized training (i.e. form al conferences, symposia
or seminars) in the following areas as specifically relevant to the treatment and
evaluation of sexual offenders, within the preceding 2 years:

>>>>>>-

Assessment & diagnosis
>- Sex offense relapse prevention
Psychopathology
>- Sex offender risk assessment
Counseling & psychotherapy
Cognitive therapy
Couples & family therapy
Family reunification
Pharmacological therapy
Relationship & social skills trainmg
Social support networks
>- Victim awareness & empathy
? Psychometric & psychophysiological testing

»
»
»

Phone: (20 8) 65 8-2 149
f7ax: (2 08) 327 -7 t 02
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•

Has achieved 2000 hours of adult sexual offender treatment and evaluation experience within
the preceding 10 years, including:
,. At least 250 hours of adult sexual offender evaluation experience; and
,.

j\t

IL'(1st 250 hours of adult sexual offender treattTIent experience.

Providers who do not fully meet the treatment and evaluation experience qualificltlons may
relluest a conditional waiver. Conditional waivers are limited to three years in duration and must be
renewed each year during that time. Application is made by submitting a Certified Evaluator
application with a Request for Conditional \V'aiver form. £\ statement from the applicant outlining
their intended training plan to achieve the full qualification requirements must be attached to the
application. The procedure for yearly waiver renewal follows the same process as for full
certification renewal, but must also include documentation verifying the applicant's progress in
meeting full qualification requirements.
• \X1aivers will not be extended beyond three years.
• An applicant who is granted a conditional waiver may not represent himself as a Certitied
Evaluator, and must indicate on the psychosexual evaluation signature line that he is an
"Approved Psychosexual Evaluator by Waiver."

Evaluator certifications are valid for one year. Renewal applications will be available from the
SOCB.

•
,
,

The follO\ving attachments should accompany completed applications:
An appJjcation processing fee in the form of money order, payable to the Sexual Offender
ClassificatioIl Board for the amount of:
$75 for initial application; or
$50 for yearly renewal application
• Copy of current Idaho professional license;
• Documentation qualifying professional experience;
• Documentation verifying specialized education attendance;
• £\ description of how you conduct a psychosexual evaluation, indicating the tests,
techniques, and/ or instruments routinely used; and
• Copies of 2 psychosexual e\'aluations you have conducted within the past year (that ha\Te not
previously been submitted to the SOCB), with identifying names and characteristics
redacted.

A directory of approved evaluators will be posted on the SOCB's website in late January, 2005
V-"-'~-,-"-e=-~-'=~"-'=~,",'~'"-i....c~=) The directory \vill indicate e\'aluators' business information,
whether they are certified evaluators or approved by conditional waivers, and certification/wai\eer
expiration dates.
A copy of the recluired format for psychosexual evaluation reports is enclosed, and can be
accessed on the SOCB's website. j\ link to the SOCB administrative rules is a\eailable on the board's
website, ur you may obtain a copy through the Idaho State Department of Administrauon/Di\eision
of Administratin: Rules (http;/ /adm.idaho.gm'/adminrules/.
Please contact us if you have any questions. Thank you for your interest.
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il.H O FALLS -- Idaho fai ls

'ide the level of legal delow -income defendants as required by the U.S.
Constitution, a group says,
The National Legal Aid and
Defender Association advo cates for attorneys of lo\v-incom e clients, It rele ased a
stu dy Wed nesday th at says
public defen de r s in seven
sa m,pl:: cDumies around 16nho
are c, c:1E:isterltly ove rloa ded

fe~ {or
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to provIde the level of representation required by our Constitution for those who cannot
afford counsel in its criminal
and juvenile ,courts,"
DaVid Carroll, the association's research director, said
Idaho's low-income defendants
typically agree to a plea deal with
prosecutors without consulting a
IU'vvyer to understand the ramifications of a guilty plea,
"In this country, the Sixth
Amendment guarantees counsel to tho se that cannot afford
it, and Idaho is falling short of
that," C",lToll told the Post Reg-

iii

~

..
'.

ister, "Public defenders generally are overworked, They have
far too may cases,"
Bruce Pickett is chief deputy prosecutor for Bonneville
County, where the study fmiild
public defenders : are assigned
more than four full-time attorneys' worth of work.
"Prosecutors
are
overworked," he said, "Public defenders have a lot of cases as
welL I still think the defendants
get adequate representation,"
Carroll said other states
have faced lawsuits because of
what he said were unfair con-
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. Yellowstone starts stwiv

1h ',\;
victions,
:
"I~ " would behoove Idaho:;
winter-use rules with
polic~akers to address this'"
an~;solvejt before ,an answeriS;,~ ,
XELLOWSTONE NATI01\:« L P~~<K ,
forced', upon them,'~ Carroll saiq~" .•' Wyo, 7" The National P c,rk :~,n"':i,~", \,as
; ~:He said the pr~blemi~ ~dahl?'{rscheduled open h~uses t:, ;) ':'~n~::g,
ls,, ~heresultof mcreasmg de<
Ida~o, Mo?tana ana WaS ,L':': -- ~:;<::.
m;md for public defenders thatto dlS,?USS Its long-term Vi::lic~
Dti,':,',
nasi,surpassed what the system.
for Yellowstone National :~: ,:'
'
waS: designed to handle,
'.
The agency announ ..~~ •.~
c
·· ".
,"We don't think this was an
start of anenvironrnents.:::,:'j" ,; ~';:-.
mtentional (attempt) to take
velopnew wmter rules fOe' ( ':E ;, '.:
a:way people's rights,'! Carroll ,
?,~e study will consider Sl1C',' c',',:.:·;'.,:;,:
said, "I just think this was the
~dmg requirements, c:if
way the system grew up, The
life, natural soundsc~lpe~,
caseload has just outgrown this
ence, socIOeconomics anc:
modeL"
Yellowstone currer'tl',':, . ' .. , ," ,'., ,
t~mporary winter r ules , ... ,'..C· .: ',~-;;~~;,:.
Vlce mtends to imple!;1er< .. c., ' .. \' ;
,
lations resulting fi'o n:, ,t,.' ",:', ; ,
with the 2011 -2012 winte, :;:':
, Scoping meetings ".liE ':>: .'.!
, :'l.- c:'
mldaho Falls, Feb, 18 in
...
i':.<.i:~~t_
::. I !. ;~l.
March 15 in Cheyenne iE<~ ."
Washington, D,C,
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hcHids-on insight into
lifestyles of salmo n
By MIKE JOHNSTON
OF THE ELLENS8URG DAILY RECORD

ELLENSBURG, WasILFish eries biologist Bob Tuck
on Wednesday boldlv stood

YAKIMA - A Yakiti:',
rior Court judge has re-,' ,j:"
. ti6nal release for a f,1e·1': r",; , c'
" 'escaped while on a fie l.'. ::,.:
'. kane' fair in Septembe:,
" , .Judge Michael Schwab n,:~:. .. ,
" Phillip Paul should remzci:, .. c', :~_.,
Hospital in Medical Lskc :,
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Defending the Poor
Idaho public defenders lack state support, standards
by Nathaniel Hoffman

o

Idaho's patchwork system of county public
defenders increasingly jeopardizes the Sixth
Amendment right to counsel for the state's
poor and puts the state on the hook for
violating the right to a fair trial, a new report
from the National L~.ili!LAld.itJ1.J:l--,-!efender
Asso.ciation finds,
''While there are admirable qualities of some
of the county indigent defense services,
NLADA finds that none of the public defense
systems in the sample counties are
constitutionally adequate," the report states.

tweets

tweet

NLADA REPORT, CLK.K.£OR
PDF.

The N~ADA looked at seven counties.,
including Ada and Canyon, and found that in everyone of them public defenders were working
more cases than national standards recommend, allowing them inadequate time with their clients.
"When you're simply processing cases and not getting it right, people could be going to jail for
crimes they did not commit, and that leaves the true perpetrator on the street," said David Carroll,
research director for NLADA.
Ada County public defender Alan Trimming said his office's caseload is large but that the report's
statistics are overly broad.
"Do our delivery of services meet Constitutional standards 7 My answer to that is yes. Would we like
to have additional staff7 My answer to that is also yes,"said Trimming.
According to the report, Ada County public defenders saw an average of 952 felony clients per
lawyer, allowing them 2.18 hours on each felony case. The American Bar Association recommends
defenders carry about 150 felony cases per year, Carroll said.
Idaho, through its Criminal Justice Commission, has been aware of growing caseloads in the public
defender system since at least 2007, An earlier NLADA study found that excessive workloads in the
State Appellate Public Defenders Office could be offset by better representation in the lower courts.
AJustice Commission study group is already reviewing the report and will make recommendations
by the fall, according to Patricia Tobias, administrative director at the Idaho Supreme Court.
While the NLADA declines to make specific recommendations, acknowledging that a local solution is
better, Carroll points to neighboring states, including Oregon and Montana, where the state has
taken over funding and management of indigent defense from the problematic county-based
system.
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'That's a common theme with failing systems," Carroll said. "It's our position that the Gideon case
requires states, not counties to do this."
The 1963 Gideon v. Wainwright case established that lawyers are "necessities, not luxuries" in the
courtroom and that the state must provide counsel to those who can't afford it. Thirty states now
fully fund indigent defense systems, relieving counties of the burden and three more states fund
most of their system.
Idaho does not fund public defense at the state level, nor are there any statewide institutions that
monitor or aid pubic defenders.
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Idaho Report
Evaluation of Trial-Level Indigent Defense Systems in Idaho

NLADA Releases its report, "The Guarantee of Counsel"
With the release of The Guarantee of Counsel: Advocacy & Due Process in Idaho's Trial CaUl ts (January 2010), the
NatIOnal Legal Aid & Defender Association (NLADA) finds that the state of Idaho fails to provide the level of
representation required by our Constitution for those who cannot afford counsel in Its criminal and Juvenile courts. By
delegating to each county the responsibility to provide counsel at the tnal level without any state fundmg or oversight,
Idaho has sewn a patchwork quilt of underfunded, inconsistent systems that vary greatly in defining who qualifies for
services and in the level of competency of the services rendered. While there are admirable qualities of some of the
county indigent defense services, NLADA finds that none of the public defender systems in the sample counties are
constitutionally adequate.
• None of the studied counties have any workload controls In place, and the workloads

In

most counties greatly exceed

those allowed under national standards.
• People of insufficient means are routlf1e!y processed throug!l Idaho's magistrate's courts Without ever 11avlng spoken
to an attorney. Local JurisdictIOns get around [flelr constitutional obligation to provide lawyers In misdemeanor cases
In a mYriad of ways, Including accepting uninformed waivers of counsel, pressUring defendants to "work out a deal"
With the prosecutor pnor to being given publlcly·financed defense counsel, and threatening unfair cost recovery
measures .
.. All seven of the counties studied lack ticne and places to meet privately with clients, so that most attorneys are
meeting with their clients primarily, If not only, at the courthouse on the day of a court proceeding, resulting in proceedmgs having to be continued,
lawyers lacking sufficient informatIOn to advocate on be!lalf of their cliems, and clients lacking understanding of what IS occurring In their case.
• PubliC defense attorneys throughout our study lamented the lack of training available to tl1em, variously desmbil1g what tl1ey received as "Sink or
sWim," "on·the-job training," "Virtually non·existent," "you got to do It to learn It," and "dive 111 and do It."
.. Juveniles faCing delinquency proceedings are an afterthought to the troubled adult system. Idaho's juvenile defenders lack the time, tools and tra'I11119
to provide effective advocacy for the clients of the juvenile courts.
The failure to meet basic national standards In these counties underscores the failings of state government under Gideon. While a state may delegate
obligations Imposed by the Constitution "It must do so In a manner that does not abdicate the constitutional duty It owes to the people." (Claremont School

D/st. v. Governor, 147 N.H. 499,513 (N.H. 2002)) In other words, the state has an obligation to ensure that the counties are capable of meeting the
obligations and that counties actually do so. If the counties cannot meet tile delegated responsibilities, the state
as the original obligor
must step In to
fulfill thiS obligation. At minimum, the state should therefore have il structure to assess whether counties are meeting Gideon. The NLADA assessment shows
that the counties are not.
In June 2007, NLADI\ released a comprehenSive management audit of the Idaho State Appellate Public Defender. The report noted that many of the
workload Issues faCing the appellate defender office could be remedied With Improvements to the various county-based, lnal·levellndlgent defense systems
across the state.
To ensure that a representative sample of counties was studied - and to prevent against cherry·picking only the best or worst systems - Nl!;DA requested
the Idaho Criminal Justice Commission (CJC) to identify the Idaho counties to be evaluated. A sub·committee of CJC selected seven counties representing
diversity With respect to geography, population and services delivery model: Ada, Blame, Bonneville, Canyon, Kootenai, Nez Perce, and Power.
Attachment

Size

ida ha.report. pelf

5.21

Idaho_.reporcexecutlve summary. pdf

352.63 KB

~1B

6641edch.

Login/Register

Copynght 2009

\\

II

£XHIBIT (lS358

THE GUARANTEE OF COUNSEL
,

. ',

'

Guarantee

Counsel.

and Due Process in Idaho's Trial Courts is a publication of
(f\lLADA). © Copyright 2010. ~Jo reprinting without the express written per-

00:)60

THE GUARANTEE OF COUNSEL
Advocacy &1 Due Process in Idahos Trial Courts

Evaluation of Trial-Level
Indigent Defense Systems in Idaho

January 2010

Researched & Written by:

National Legal Aid & Defender Association

This study \vas made possible through a generous grant hy
the Open Society Institute and the Idaho Juvenile Justice Commission.

00361

NATIONAL LEGAL AID & DEFENDER ASSOCIATION

ii

00362

THE GUARANTEE OF COUNSEL

ur Constitution is the founding contract of our collective interests , establishin g the co re tenet s of a free society
and protected by a gow rnmem v.:hose authority
and powe r is vested upon it by its citizens. Of
all the pO\vers we give over to our government
under this un ique social contract, the authority
to pun ish us for our crimes IS the greatest and
mos t fearsome. In 1963, the United States
Supreme Court recognized in Gideon v H'i-linwright the need LO protect the individual against
that power in ensuring due process. Declaring
that it is an "obvious truth " that "lawyers in
crimin al courts are necessities , not luxuries,"
the Court ruled that states must provide counsel to in dige nt defendants in fel ony cases.
The National Legal Aid &: Defender .Association (N UDA) finds that the state of Idaho fails
LO provide the level of representation required
by our Constitution for those who cannot afford
co unse l in its criminal and juve nile courts. By
d e legating lO each cou nt)' the res ponsibility to
proVIde counse l at the trial leve l without any
s tat e fundillg or (we rsight , Idaho has sewn a
p3t chv;ork quilt of unde rfunded. in consIstent
system s tlul \'Jry greatl y in dcfinil1 g w h() li ual -

O

ifies for services and in the level of competency
of the services rendered. While there are admirable qualities of some of the county mdigent
defense services, NLADA finds that none of the
public defender systems in the sample counties
are constitutionally adequate.
The evidence to support this conclusion begins in Chapter II (page 5 - 18), with a spotlight
on representation in Nez Perce County. Nez
Perce County has made use of flat-fee contracts
for defender services since before the Argersingerdecision expanding the right to counsel
to misdemeanor cases (1972). Flat fee contracting is oriented solely toward cost reduction, in
derogation of ethical and constitutional mandates gove rning the scope and quality of representation - creating a confli ct of interest
between a lavvyers ethical duty to compe tently
defend each and eve ry client and her financial
self-interest to invest the least amount of time
possible in each case. The attorney han dlm g
misdemeanor and Juve nile delinquency representat ion handles 322 percent of what national
standards all ow or to put it another way, she is
carrying the Glseload three attorn eys could re3sun:tbly be expected to hzmelle. f\nel . this cl Ot'S
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Origin of the Study
n June 2007, the National Legal Aid &: Defender Association
(N LADA) released a comprehensive management audit of the Idaho
Slate Appellate Public Defender The report notedlhat many of the
\vorkload issues facing the appellate defender office could be remedied
with improvements lO th e various county-based, trial-level indigent defense SYSlems across I he state. Subsequently, the Idaho Criminal
Justice Commission (CJC) authorized NLADA to conduct an evaluaUon of idaho's adull trial-level services, under a limited grant
from the Open Society Institute . The Idaho Juvenile Justice Commission UJC) contracted NLADA in April 2008 to expressly
make juve nile representation an equal
focus of the evaluation.
To ensure that a
representative sample
of counties was sludied
and to prevent
agains t cherry-picking only the best or
worst systems - NLADA requested the
CjC identify the Idaho counties to be
evaluated. A sub-committee of CjC selected seven counties representing divers ily with respect to geography,
population and services delivery model:
Ad a, Blai ne, Bonneville, Canyon, Kootenai , Nez Perce, and Power

I

not take into accou nt mental commitments and termination of
parental rights· cases also assigned
to her or her time dedicated to her
private practice.
Chapter III (page 19 - 42), details the excessive workloads in
the other sample co unties . The
failure to meet basic national standards in these counties underscores th e failings of state
government under Gideon While
a state may delegate obligations
imposed by the Constitution "it
must do so in a manner that does
not abdi cate the constitutional
dut y it owes to the people. "
(Claremom School Dist. v Governor, 147 N.H. 499, 513 (N.H.

2002)) In othe r words, the state
has an obligation to ensure that
the counties are capable of meeting the obligations and that counties actually do so. If the counties
cannot meet the delegated responsibilities . th e state - as the original obligor - mu st step in to
fulfill this obligation. At minimum, the state should therefore have a structure to assess whether counties are
mee tin g Gideon. The NLADA assessment shows that the counties are not.
•

If it were possible to evaluate the overall health of a jurisdictions indigent defense system by a single
criterion , the establishment of reasonable workload controls might be the most imponam benchmark
of an effective system. Yet none of the studied counties have any workload controls in place, and the
workloads in Nez Perce Co unty and four of the remaining counties greatly exceed those allowed
under national standards. In Bonneville, Canyon, and Nez Perce counties , auorneys are also allowed
to maintain a private case load of clients, without any monitoring of how many private cases they are
handling in addition to their public case load.
»

iv

In Bonnevi lle Co unty: A single attorn ey is ass igned to handle more than four full-time
attorneys' worth of work - and a caseload that allows only one hour and ten minutes per
client. The offi ce's fi ve defenders are cove ring the number of cases 11 atto rneys \vould
be reasonab ly ex pected to handle per national nonns, and their wo rkl oad is compounded
by the lack of in vestigative staff. The offi ce has only $6,000 in its budge t for inves tigators,
whi ch is used almost exclusi vely on maj or fe lony cases. If any inves ti gation IS cond ucted
in misdemea nor and juvenile cases, it is done by the attorney himse lf and rarely ever occurs.
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ht: COll((PI 0 1 usi ng st:mdards to add ress qualli\'
IS 11,'! ImlllU L: to the fidd of mdigcI11 ck fCll SC In bct. the SI rong pressures of favOniISll1,
part isanship , ClIll:IJlJr pr,lfits on public officials underscore
th e Ilecd for st<lncbrds to a5sur~ fundall1 L:ntal qualm' ill
all i"accls of ,~O\'( n t lll'·l l l. For mSlancc , rcahzing that sundards are necessary to bU lh com parc bids equitably an d
to assure qualil y produCI S, poltcy- makers long ago ceased
laking the lowest bid to build a hospital. schoo l. or a
bridge and req uire d wi nl ll Ilg conlracto rs to mee t 1l1111i mum qu ality stalldar(b of safet y. Likewise there must Lx
minimulll standards ill the pro\-ision of counst:! iL) th e
poor
The American Ba r Associa tions Ten Principles of a
Pllh!fl" DdclI5l' Dclncry S),stCIlI present the most widely
:ll cepled 3nd used \ ·.:r51011 Oin:lllOllal sIandards lo r publi c
ddellse III the words of Ihe i\B:\ tht? Ten Pnncip!cs" coll "tllllle' Ihl' fu ncia11lemal Crlrc na to hc' meLfor:1 pubhc eli: fCl1se delivery SVS ll' lll t" deli\'er clTeCllvc ami efficient, high
qua ilt), cth ical , co ntlict -free rc present31101l to accused persons who cannot ;)fford to hire 311 allorney "
The 1\13:\ Ten Principles arc a se t of standards that are

T

U, I1Cl~rt\S

II1 tacit: pendenr That is, th e heal th of an in digent defense
S>fStl' ll1 CJllnot be assessed snnply by raling a JurlSdlCt iol1 s
co mpliance in each of the ten criteria and di viding the
sum to gel all ave rage "sco re." For example, just because
J jUrisdiction has a place set aside m the courthouse for
cOll fiddll iill attorney/cl ient discussions does not l1l<lke the
cleli \'(~ry of indi ge nt defense services any better from a
client 's perspective if the appointment of counsel cOllies
so late in the process, o r if the attorney has too many
cases . or if the attorne y lacks the traini ng, as to render
thost: conversations ineffective al se rving a clients indi \iduali zecl needs.
The NLADA protocol combines a re\~ e w of a jurisdiction's budgetary, case load ,alld organizat ional in fonnalion
with site visits t o o bsenT court roo m practices andlor (0
Ill lc rview defense pronde rs ami othe r key crimin::d Justice
poky-makers (e .f; ,judges, prosecu tors, county offic ials) .
ThiS methodology ensures !lut a vanet y of perspectives is
solicncd and enables Nli\DA to fonn as co mplele and ac curatL' a pict ure of a public defense system 35 possIble.
NL\DA site teams visi ted the sample counlies beginn ing
AugusI 2007 and concluding February 2009 .

"

In CanYlJI1 County Fe lony attorneys are carrying workl oads at 148.9 percent of natio na l
standarcls. AtLomey:; handling misdemeanor and juvenile cases averaged 954 cases per
yea r, a wo rkload that is 238. 5 percent of national standard maximums.

),

In Ada Coumy: The num ber of fIrst-degree murder cases is "unprecedented" leaving the
offi ce unab le to ensure tha t workloads are limited to a level that enables counsel to pro\ide
each clien t with high qua lity legal representation, The office re ce ived 238 felony cases in
a Single month in 2007, which projects to approximately 2,856 cases per year, or 952 per
lawyer, pennitting each lawyer to spend only 2.1 8 hou rs on each felony case. The number
of misdemeanor cases in Ada County is staggering, with 12,000 cases per judge per year,
so thal misdemeanor attorneys have 200 to 300 open cases at eve ry moment and probably
700 - 8(10 cases per year, allOWing slightly more th an two hours of attorney time per case.

,)

In Kootenai Coun ty All attorneys carry a mixed caselClad, but the attorneys handli ng
felonies have case loads that range from 152 percem to 217 perce nt of nati onal standards,
and allOrne\'S handling misdemeanor and juvenile cases have case loads that range from
l A5 perce l1tt o 2 13 perce nt of national standards.

Une Bonnn 'i1k C UU Ill Y Judge we s[xlke W ith recognl:ecJ the pu bl ic clcfenders' cru ~ hrng work load,
noun g "lire pub lic defender sh o\vs a lack of preparati on ill routine hearings - arraignments, proh:llii1n \ 'l\llat iCIllS, :lIld pre-trials I'm ul!1\'incccllre doesn't even see tire cl ient hefo re {he hearIngs, be C l lJ S,' he '; ~ltt i t I ,~ t il ill\" r \ IUt"lrIJOnI l'\p laining the r rocess tt' lit e defendan t :llld try ing to wo rk llllt

003()S
V

NATIONAL LEGAL AID & DEFENDER ASSOCIATION
how they're going to plea - things that slwuld han: happened well in ad\-ance.I},plcally a gUIlty
plea is what he's going to recommend, because that's the safest thing to do for your client \vhen you
don't have time to im'estigate."

•

The Canyon Count}' indigent defense system devolved dUring the course of tl115 studv. Despite attorneys either averaging 223 felony representation cases per \e:Jr - 48.9 percent ahove the prC\'ailing
national caseload standard of 1 felony cases per attC'rJ1ey per year - or 954 mixed-docket misdemeaneJr, Juvenile delinquency. Child ProteLticm An lJSeS per vear (.a \vorklclad, ::It best. more than
238 percent of the standard maximum), CanYl111 County lJ[fillals terminated the contract of the publIC
defender law firm due to budget constraints. The first request for proposal suggested the lowest bidder would win the new contract. A lawsuit by the original public defender law finn alleged, "The
state does nothing to ensure that any particular count\, has elther sufficient funding or adequate policies, programs, gUidelines and other essential resources III place to guarantee its indigent defendants
are provided effective assistance of counsel as mandated by the United States and Idaho Constitutions_" Facing growing concern over the Oat-fee bidding process, the Canyon County administrators
qUickly terminated the earlier request for proposals for defender services.

•

The low level of compensation for public defend\.:rs offered hv Bbine CountV' creates a dismcenuve
for contract attorneys to zealously adnlcate fur their publ!e clie11l5 to the same degree to which they
advocate on behalf of their retained clients. NL\DA notl's that there are few trials, except in the most
serious cases, and almost everything is pled out. There 15 110 systemic litigation, such a5 challenging
the denial of the right to a jury trial for a juvenile charged with a serious offense, and there is no independent use of investigators or experts to challenge the testimony of probation officers, mental
health doctors, or state child welfare personnel.

•

Even in Idaho's most populous county right to Cl'JUnsel senlCl'S are problematic. Because Ada County
is unable to sufficiently limit the workload of its public defenders many have acknowledged being
worn out and having to cut corners. Defenders lack adequate support staff and resources, espeCially
in capital cases. The investigation staff is not trained in mitlg~Hion \\"(Jrk And the office lacks paralegals and social workers.

One of the most glaring deficiencies is what passes for justice in the magistrate's division of Idaho's district
courts where all misdemeanors are heard and where all felony charges begin. Chapter IV (page 43 - 56)
details how people of insufficient means are routinely processed through Idaho's magistrate's courts without
ever having spoken to an attorney. Local jurisdictions get around their constitutional obligation to pro\'ide
lawyers in misdemeanor cases in a myriad of ways, including accepting uninformed waivers of counsel, pressuring defendants to "work out a deal" with the prosecutor prior to being given publicly-financed defense
counsel, and threatening unfair cost recm-ery measures. Although misclemean,Jr convictions or sentences
may not generally result in lengthy mcarcer<1tion, the life consequences "f convictions can be sewre, includmg
job loss, family breakup, substance abuse. and deportation - all factors that tend to foster recidnism.
Chapter V (pages 57-66) and Chapter VI (pages 67-74) clll1tinue the assessment of Idaho counties' publlc
defense systems against the ABA Ten Principles. In Chapter \', NL\D;\ f,iCuses on the need to enSLl re that
attorneys have suffIcient time and confidential spaces within wildl to meet with their clients and on tilt' reqUirement that the same attorney continues [() represent the
III hclm the moment 01 appollltment ane!
throughou t the life of the case. Confidentiality is necessary both to effectll ate the ethical obligation to preserve
\If the S\Sll'm kl pr,.l'nde a structure III whIch C(lllattorney-c1iem confidences and to fulfill the
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fldentlallty may bc preser\'t.'d - an cthical duty that is perhZlps nowhere more important than in public defense
perSOllS ch~lr,~ecl wllh
where liberty and even lik Ml.' at stake and client mistrust of public defenders
as paId agents uf the sUtc IS high. Continuous, or verticaL representation by the same attorney guards against
";1ss,'mbly linc JusticL" that: inhibits the establishmcnL L)I ,,11 attorney-client relaticmship fosters in attorneys
a lack of 3ccoutHabilitv and responsibility for the l,utcomc of a case, increases the likelihood of omissions of
neccssary wurk as the case passes between attorneys, is not cl)st-effective ,md is demoralizmg to clients as
the'\ arc rc-inten'iewcd h\ a parade of staff starting from s,Tatch Due to (l\'C'[\\'helming useloads, Idaho's
Ada is forced t,) employ horiz()nt::ti representation, where a dient is passed from
most populous county
lawyer to lawyer at each stage of the case. And all seven of the counties studied lack time and places to meet
priYC1tely \\'ith clients, so that most attorneys are meeting wllh their clients primarily, if not only, at the courton the day of a court proceeding, resulting in pr(lceeciings haying to be continued, lawyers lacking
suffiCient lnformath,n to advocate on behalf of their clients, and clients lacking understanding of what is occurring in their l'ase
The lack of trainmg, supelTision, and the ability to assign cases only to attorneys who have sufficient experience and trainlt1g to competently handle them is the fOl'US of Chapter VI While attorneys recently graduated from law Scfh'(J] or those with only basic skills can erfectiwly handle less complrcated cases and those
wllh
serious i'eltl'ntIaICdllsequl'l1cCS, signifwant training, mentoring, and superYision are needed tu lustcr
llw skills of (Ten I hc nwst prurnising young attorncy before aJluwing her to handle more complex cases
Tum
must be an on
facet of e\'Cry puhlic: defense system As the practice uf law grLl\Vs more complex
eJeh day, e\'en skilled criminal defense attorneys must undergo training to swy abreast of such contll1ually
changing fields as forensic sciences and police eye witness identification procedures, \vhile also learmng to
recognize signs of mental illness or substance abuse in a client. And continuous and systematic supervision
and e\'aluJtioll must be pro\'icled, else attorneys are left to determine on their own \vhat constitutes competent
representatIOn and will often fall short of that mark Public defense attorneys throughout our study lamented
the
traltling 3\'(1llable to them, variously descnbil1g what they recei\'E~d as "smk or s\\'l1n," "on-tile-lob
traming:'vinually non-existent," "you got to do it to learn it," and "dl\'C in and do it." Only three of the
seven counties have the ability to match the experience of the attorney to the case-type they are being aSSigned
to handle And nunc of tile counties studied have any formal supervision or evaluation procedures in place
An attonwy's pradICe model is what he sees from his peers in court. \Vithout any measure of performance
expectations, [he st,mclard (Jf practice as demu!1strated by those who have w,)[keci in the system longest is
usually \vhat passes for all who come later.
Chapter VII (page 75 - 88) assesses the representation of indigent children in Idaho. Juveniles faCing
delinquency proceedings are an afterthought to the troubled adult system. Children who come in contact
with delinquency courts too often have been neglected by the full range of support structures that normally
channel children in appropriate constructive directions. When they are brought to cuun and given a public
defencier who has no resources and a caseload that dictates he dispose of cases as qUickly as possible, the
<,f neglect alld \\'Jrthlecssness cUl1tinues, and the risk the Juvenile will commit more - and worse-cnmes llJerClses. The juvenile system can haw the perverse effect of actually decreasing puhlic safety and ilJcrC~lSilJg the dunce that lllorc ruung people will fall into a lifetime of crime and Imprisonment In most IllSLailCe'S. iu\L~l1d(' represl:ntation is pru\'ided by pnvate attorneys uncler flat
contracts. In tllUse countIes
W!llt publtc
r ,Ahces, delinquency cases are most often assigned to the newest and least experienced
atlurncys :\nd thn,ugllUut the state, children are represented hy 1;1\\yers \vith crushmg workloads,
lcd acu'ss t,l adequ:llc resources for experts, social workers and lll\,estigatlw SUI'P\lrL, and a comp
e)f
trallling for thc aSSigned task. IdahL1s JUVfllik defenders lack tht: time, tuols and tram
l(l
elCV for the dlents of the JllVfl1ile cnurts.
In l 'IL!U<;I,ll1, L~U:\
the madcquac) of the indigelll defense
111 l(bile' IS 1lJ<.HC ,(
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of the ('volution of a system begun decades ago and not an afftrmatiw auempt on the P,1r[ uf Slate and lc)C(1i
policy-makers to deny anyone's constitutional rights Indeed. the vanous county defemkr systems NL\DA
observed throughout Idaho mirror much of the history seen in many d her neighboring states f(lr much of
the past four decades. However, in neighboring state after state - \\\oming, Oregon, l'vlontana. Nevada and
\Vashington for example - the mo\'e from county-based right Lcl cClunsel systems to stateWide overSight.
unifonnity, and funding has occurred or is occurring as of the wri ling of this report. Sometimes the change
has come under threat of litigation. while some states have simply recognized the old way of doing lhings
cannot be sLlstained. It is time for the stc1te lJf Idaho to meet its ('l111slitLltk1nal clutv under
'1llc.i its
progeny.
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CHAPTER 1

Introduction
The Constitutional Right to Counsel
ur COl1stituticl l1 IS tlie fuullding c\,l1tracl l li "tlr "c',lleclIH' Interests,
the Cll!\:
tenelS of a frel'
and
b\' ~l
autholily and
is
1
wsted upon it by its citizens, Of alllhe IX \\'t'rs "'iC
l)Ver to our govcrnment under
this unique social contract, thc authority to punish us for our crimes is the greatest and most
fearsome, I We entrust to our govcrnment the :ldmmistratioll of our JudiCial systems in exchange for its promise to guarantee equal Justice bclelrt' tht' hw - assuring victims, the accused and the general public that resulting verdicts art' Liir, c()rrt'ct, 5\vif[ and final.
Our Justice systems are far too complex for most lay people 10 navigate \\ithout help -let
alone those \vho too oflen arc in need of public defender serviccs the undereducated, marticulate, the mentally ill, the developmentally delayed, andlU\Tniles In the case elf Gideon v
V"aimvrighL 2 the Ul1ltecl States Supreme Court Ll'ndudeei "reason anci reflcc tlon reqUire us to
lh,lllTl (1m
systl~m or lTimllul
, ,m\'
haled Into court, who IS
too poor to hm: a Lmycr. G1IHl(1l be as:;urd a falllnal unit'ss COUIlSellS provlded lor [11m" Dccbnng it an "ol)\'ious truth" lliat "Imvycrs in criminal COUIlS arc necessities, not luxuries," tile
Court ruled that states must provide COUllSel to indigent delcndams in fdony cases,
Since Gideon, the Court has consistently afforclecllhe Sixth Amendment right to counsel to
all cases m which a person faces the possibi!ilY of a loss of liberty in a criminal proceeding.
And, in 1967, the COl! rt recogni:ed III In Ie GllIlcl that ,t chi lei sluss of liberty "is comp:lrab!c
in seriousness 10 a felollY prusecution," despite tllc ,'I\'il naturc the delinquency
Accordingly, assistance of counsel is a right in all delinquency cases in which the child or her
parent cannot afford private counsel.

O

Understanding Gideon

A

n oft-overlooked but critical aspect elf the FS. Supreme Courts landmark ruling in

Gideon ,: Vv;wmrighl is that the Sixth ;\mendments guaramee of counsel is obligate)ry
upon stale governments under the Fourteenth Amendment- not upon county or local
governments, So a delegation to the counties of constitutionally-required indigent defense sen'ices does not end a state's obligations, While a state may delegate such responsibilities, 'it must
ell) 5,) in a manner that
nOl abdkale the c,'nslitutlClnal dULY it owes tll the pcople.'" III other
the state has an obllg<1tiL1l1 to ensure that lhe C,'Ulllle'S arc Lapable (If meeting lhe obllgallons and that ClluntH's actually do 50(' If the ('('unties C11IIllIt meet the delegat\.~d respollsibllitie:;, lhe state
as the unginal obligm - must
III
rile slate cannot ahdlGltc Itself
all rC5ponsibility~ If a Violation of citizens C,JIlSlllU[lunal nghts results, the state remalils liablt.
It 15 [or this reason that, despite statutory delegatlonl)!' rill' nght leI counsel obligations tcl countIes, l.'ourts 111 bllth i\loI1lana ;lIld l'vlichlgan ha\'e hc!d tlLll tlh' sute IS an appropriate delencbnt
in cbss actions alleging svstenllc' right III CUUIlSe! \'lllIJll,JllS
Bl'G1USC counties wilh p(l(lr c('L,nUll1lC L:m'la;;ts arc lure!
to rmwide ZlckquJle sc'rvices, natll'nal sL1ncbrds Ilk,.'l']"'r:)le lhlS ;\51',''.1
lil,' (
',]:)1>111. l'lllpJt,hi:lIl;! tiul SLU,'

003'73
1

NATIONAL LEGAL AID & DEFENDER ASSOCIATION
funding and SLale oversight <11\' req uired w ensure ul1l form qU<l lit y.3 Financially-c hallenged Cl)unties tend to
have higher crime rates, a higher percentage of people qualifyin g for services, and less rcsources to spend on compc tent representation than count ies of more affluence. Presently 30 stJtes re heve ·their counties cntirely of the
bu rdel! () f Cu nding trial-level public rc presentation 9 Another th ree states proVide the nUJority of funding fo r thei r
right to ( Gu nse I systems I ;

The Current Study
n 1998, the Idaho Icgislature crcJted the Office of the State Appellate Public Defender (SAPD ) - a statefunded , independent governing organization with full-time swff appellate au orneys - to defray the high
cost of re presenting convicted offenders on direct appeal, leaving trial-level services and ju venile representation as a coumy fu nction. In June 2007, the National Legal Aid & Defender Association (N LADA)I! released a
comprehensive management audit of the ldaho State Appellate Public Defende r. !L The report noted that many
of the workload issues faCing the appellate defender office could be remedied with improvements to the various
county-based, trial-level indigent defense systems across the state.
Upon release of th e report , the Idaho Criminal Just ice Comm ission (C]C) in vited NLADA to present an
o verview of indigent defense in the United States and our fmdings At the conc lusion of the meeting, the Commiss ion authori zed NLADA to conduct an evalu ation
o f Idaho's adul t trlal-levcl servi ces , under a li mited
grant from the Open Society Inst itute . The Idah o JuScope of N LADA Study:
venile Ju stice Commission UJC) contracted with
Trial-Level Right to Counsel
NLADA in April 2008 to expressly make juvenile representation a equal foc us of the evaluation. To ensure
Services in Idaho
that a representatIve sample of counti es was studiedand to preve nt agai nst cherry-picking only the best or
worst systems -NLADA requested the C] C to identify
the Idaho counties to be evaluated. A sub-committee
of CjC selected seven counties represent mg di ve rsity
wi th respect to geograp hy, pop ulation and services delivery model Ada . Blaine , Bonne\'ille, Canyo n, Kootenai, Nez Perce , and Power.

I

Overall Findings

N

LAD A finds that th e state of Idaho fail s to
prm'ide lhe leve l of represetttation reqUired
by our Constitutio n for th ose who cannot afford counsclm its crimmal and Juvenile courts. By delegating to eac h co unt )' the responsibi lit y to provicle
counse l at the trial leve l without any state funding or
ove rSight , ldaho Iu s <;(, WI1 a patchwork quilt of underfund ed, in consistent systems th at \'ary greatl y in defining who qualIfies ill r serVIce s and in tlte leve l of
competency of the sl~\'\ i ces re lldered . \Vhil e there are
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admirab le qual ities of some or the CG UIll Y ill lUgent defense se rvices , NL\OA fin ds that no ne
01 the pu hli c defense sys tems l[\ the sam ple
countIes are consLl tu tl onall y ade qu Jte
One of the most glaring defiCIencies is
what passes forJustice in the magist rate d ivisions of Idahos distr ict couns where all m isdemeanors an: hea rd and vv' here all felony
charges begin People of Insufficien t means Jrc
routinely processed through Idaho's magistrate
courts withollt eve r hav ing spoken to an attorn ey
Local jurisd icti ons get aroun d their constilUtional
obligation to provide lawyers in misdemeanor
cases in mynad ways, including accepting Ull informed waivers of counsel, pressur ing de fendan ts to "work out a deal" wiLl1 the
prosecut or prior to beIng given pu bllcly- liIl anced defense coun seL and threaten.ing u nfa ir cost rn :ove ry meas ures.
:\lth ough
misdemeanor convicti llf1S or sentences may not ge nerall y result 1!1 le ngthv incarce ration . the li fe consequences
o f convictions can be sevc re, including job loss, fami ly breakup, substance abuse, and deportation - all factors
that tend to [oster recidivism .
Ju veniles facing de linquency proceedings are e\'e n more of an aft erth ought. Children who come in contact
with delinquency cou n s too often have been neglected by tile full range of support structures th at no rm~ ll y
channel children in appropriate constructive di rections. When they are brought to court and given a public defende r who has no reSOUl'CI::5 an d a case load tha t di ct ates he disStatewide Oversight of
pose of cases as qui ckly as possible, the message of neglec t and
worthl essness conti nuE'S. and the risk th e ju venile will commit
Trial-level Services
m ore - an d worse - crimes increases. The juvenile system
can have the pe l\'C[se effect of actuall y decreasing public safety
and increasing tlIe ch:m cc tlut more young peo ple will fall
into a lifetime of crime and imprisonment. In most instances ,
juvenile representation is provided by private attorneys under
flat fee contracts th at create a conflict of interest be t\veen a
lawye r's ethical duty to competentl y defend each and every
client and her financial se lf-interest to invest the least
amoun t of time possi ble in each casE' .

Trial-level Indigent Defense
Funding, By State

-

A Point of Clarification
hen C;idcon IW CHlle tile law of the land in 1963, on ly two states had
statcviide iild lgc11l defense s),slems 13 But, as the types of cases requ iring right to coun sel and the
numbe r d stages at \\ hi , h proviSIon of indige nt cou nsel is required expanded over time, J dram atic
increase in the n um ber or cases lha t re quire pu blic de fense services occurred. At the same time. the introcluctl on of S(, lllC11 C1l 16 gll Ilk 1I1h':>. "\T ~l i1 de d use ,)[ scienlifi c l' \' ldcll ce, altem alin' treaLme!1l court s. and otiln crim-
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omparing indigent defense systems across
state lines is difficult, at
best, given jurisdictional variances related to: delivery
model, population, geographical expanse, prosecutorial
charging practices, crime rates,
county versus state funding,
three strikes laws, and the
death penalty (among others).
For example, the state of
Alaska has the highest cost per
capita indigent defense spending ($40.96) due almost entirely to the fact that public
defenders must travel by air for
many court appearances. So,
whereas a high cost per capita
may not necessarily guarantee
that a state is providing adequate representation, a low indigent defense cost per capita
certainly is an indicator of a system in trouble. Idaho ranks
42 nd of the 50 states.

C

inal law developments increased the amount of work a public defender must do on each case. Though Idaho's
localized systems may have been adequate post- Gideon, counties have proven ill-equipped to respond to these
developments in Sixth Amendment law, the resulting growth in the need for public defense services, and the attendant demand for greater resources.
Therefore, NUDA believes the inadequacy of the indigent defense sys tems in Idaho is more a result of the
evolution of a system begun decades ago and not an affirma tive attempt on the part of state and local policy-makers to deny anyone 's constitutional righ ts . lndeed, the various county defender systems NLADA observed
through out Idaho mirror much of the history see n in many of her ne ighboring states for much of the past four
decades. Howeve r, in neighboring state after state - Wyoming, Oregon, Montana, Nevada and Washington for
examp le - the move from county-based right to coun sel systems to statewide oversight, uniformity, and fund ing has occu rred or is occurring as of the wriung of this re port. Sometimes the change has come und e r threat
of litigation, while some states have sim ply recognized the old way of doing things cannot be sustained. NLADA
has included sidebars through out this report detailing lhe changes that have transpired in Idaho's neighboring
states to emphasize that Idaho's fJ.ilings are similar in ki nd to th ese sta tes and to give hope that Idaho, too, can
resolve the right to counsel problems detai led in thi s report

4
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CHAPTER 2

THE GUARANTEE OF COUNSEL

Lack of Independence & Its Impact on Case loads
in Nez Perce County
n delivering all county services, elected officials have a fundamental obligation to protect the interests of and meet the needs of their constituents and to identify the most effective and efficient
method of delivering those services. By statute, Idaho's elected clmnty comn115S1Oners have (IIrect authority over the delivery of right to counsel services in their local Jurisdictions and have discretion to fund the system at a level they deem "reasonable."i4 There are many ways to deliver public
defense services - staffed public defender office, panel of private assigned counseL contracts for direct services, or any combination of the three - and each county government in Idaho must decide
the delivery model that best fits their particular needs.
National norms concur with this need for local f1exibility and do not dictate a specific method
of providing counsel in order to guarantee the adequate deli\'ery of defense representation to the
poor. Instead, experience shO\\'s that two primary factors determine the quality of indigent defense
services: (1) the degree and suffiCiency of state funding and structure: 15 and (2) compliance with nationally recognized standards for the delivery of indigent defense services. As discussed in the previous chapter, Idaho does not meet the first of these two prongs. \Ve therefore turn to an assessment
against national standards.

I

Understanding Idahos County Indigent Defense Systems in the
Context of National Standards

T

he concept of using standards to address quality concerns is not unique to the field of indigent defense. In fact, the strong pressures of favoritism, partisanship, and fiscal realities on
public officials underscore the need for standards to assure fundamental quality in all facets
of government. For instance, realizing that standards are necessary to both compare bids eqUItably
and to assure quality products, policy-makers long ago ceased taking the lowest bid to build a hospital, school, or a bridge and now require winning contractors to meet minimum quality standards
of safety. Likewise there must be minimum standards in the provision of counsel to the poor.
The use of national standards of justice in this way reflects the demands of the United States
Supreme Court in Wiggins \: Smith, 539 US 510 (2003) and Rompilla 1: Beard, 545 US 374 (2005).
In Wiggins, the Court recognized that national standards, including those promulgated by the American Bar Association (ABA), should serve as guideposts for assessing ineffective assistance of counsel claims. The ABA standards define competency, not only in the sense of the attorney's personal
abilities and qualifications, but also ill the svstemic sense that the attorney practices in an environment that provides her with the time, resources, independence, supervision, and training to effectively carry out her charge to adequately represeI1l her clients. ROIllpilla echoes those sentimeI1ls,
noting that the ABA standards descnbe the ob!Jgatwns of defense counsel "in terms no one could
misunderstand. lb
The American B::n Association's Ten PrinClplt':; of i1 Public Defense Delin:ry System present the
most widely accepted and used version of natlonal standards for public defense. Adopted 111 February 2002, the ABA T2'n Principlcs clistlll the existing \\)luminou5 ABA stand~lrds fnr public defense
systems to their most basic clements, \1/111Ch ()fficlal~ :ind policymakcr5> em rcadd\' re\,lew and applv
n
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In the words of the ABA Standing Committee on Legal Aid and Indigent Defendants, the Tell Principles 'constitute the fundamental criteria to be mel for a public defense delivery system to deli\'er effective and efficient,
high quality, ethioL conflict-free re prescllwtton tl) accused persons whe) cannot afford to hire an attorney"; .
The ABA Tell Principles arc a set of stancbrds tl}3.t are interclependent That is, the health of ill1111digent defense system cannot be assessed simply by ratlllg a jurisdiction's curnpliance in each of the ten criteria and dlviding the sum to get an average "score." For example, just because a Jurisdiction has a place set aside in the
courthouse for confidential attorney/client discussions does not make the delivery indigent defense seryices
any better from a client's perspec:tive if the appo1!1tment of counsel Cl'rnes so bte in the pI\)Cess, ur If the attorney has too many cases, or if the attorney lacks the training, as to render those conversations ineffective at sen'ing a client's individualized needs.

The Nexus between Independence & Reasonable Caseloads
f it were possible to evaluate the overall health of a!~lrisdiction's indigent defense system by a single criterioll.
the estabhshment of reasonable worklo;:ld controls' mIght be the most Important benchmark of an effectIve
system. An adequate indigent defense program must have binding workload standards for the system tu
function, because public defenders do nur generate their own work. Public defender workld<1c1 is cietermined.
at the outset. by a c'onvergence of deCISIons made bv other go\'enmlental agenCIes and heyoncltl1l' control of the
indigent defense providers. The legislature may criminalize additional beha\'iors or increase fundmg for new police pOSitions that lead to increased arrests. And, as opposed to district attorneys who can conlroltheir o\vn caseload by dismissing marginal cases, diverting cases out of the formal criminal justice setting, or offering better plea
deals, public defense attorneys arc assignecltheir caseload by the court and are ethically bound to provide the
same uniform-level of service to each of their clients.
vVorkload controls ensure that public defenders are able to spend a reasonable amount of time: fulfilhng the
parameters of adequate attorney perfonnance,19 including: meeting and interviewing a client; preparing and filing necessary motions;20 receiving and reviewing the response to motions; conducting factual investigation, includ ing locating and interviewing witnesses. locating and obtaining dC1cuments, locating anel eXamillll1g physical
evidence; performing legal research; conducting motion hearings; engaging in plea negotiations \vith the Slate:
conducting status conferences with the judge and prosecu tor; preparing for and conducting trials; and sentencing preparation in cases where there is a guilty plea or conviction after trial.
Restricting the number of cases an attorney can reasonably handle has benefits beyond the impact on an individual client's life. For example, the overwhelming percentage of criminal cases in this country reqUires public defenders 21 Therefore, the failure to adequately control workload will result in too few lav.ryers handling too
many cases in almost every criminal court Jurisdiction - leading to a burgeoning backlog of unresolved cases.
The growing backlog means people waiting for their day in coun fill local jails at taxpayers' expense. Forcing
public defenders to handle too many cases often le1Cls to lapses in necessary legal preparations Enllllg to do
the trial right the first time results in endless appeals on the back end - delaying justice to victims ,mel elefendants alike - and ever-increasing cnminal Justke expenditures And, \vhen an innocent person IS sent topil
as a result of public defenders not havJI1g the tIme. tools, or trallling to effectiw[y advocate [or theIr clients, the
true perpetr,llor of the Crlll1e rernams free tel \'ictiIm:::e others and put public safety in JCopardy
The Nallonal Advisorv Commission (NA() on CrimllLll Justice Standards and Goals first dew loped numerical cJsel,Jad irmlls III 1973 under tire allspICes of the US Dep:ntment of]ustice With m,Xilficatil'l1s 1I1 some
JurisdictlCll1s,
case load limits have been wielely adopted and proven quite durable ill the lllterwlllng three
decades. ' Nr\C Sunclard 1312 011 Courts states "The clSt'load (If a public defender attornev should Ilot exceed the
fe!<\I1ICS per attorneY per Vl'ar nil[ m'.'rc thall 1')(1: l1lIscicmc;1llors ('xlludmg traffIc) per at
tornev per
not mIlle thall
)U\'t'llclc c,lun ClSe'') I',:r :llt,"rIlI'\ Pl'!' \'(',Ir: Ihll 1I1"rc tllcln 2iXl, i\ll'Ilial J-k.dtll
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Act cases per attorney per year: not more than 200; and
appeals per att orney per year: not more than 25." 23
What this means is that an attorney who handles only
felon\' cases sho uld handle no more than 15 0 such
cases in a single year and nothing else.
ABl\s Principle #5 states une quivocally that defense
coun sel's workl oad must be "cont ro lled to permit the
Tendering of quality representation" and that "counsel is
obliga ted to decline appointments" when caseload limitations are breached. Principle 5 supports the NAC
standards with their instruction that case loads should
" unde r no circumstances exceed " th ese nume rical Iim its 24
In May 2006 , the ABA's Standing Committee on

ABA 5th Principle

.

Defense counsel's workload is controlled to
permit the rendering of quality representation. Counsel's workload, including appointed and other work, should never be so
large as to interfere with the rendering of
quality representation or lead to the breach
of ethical obligations, and counsel is obligated to decline appointments above such
levels. National caseload standards should in
no event be exceeded, but the concept of
workload (i.e., caseload adjusted by factors
such as case complexity, support services,
and an attorney's nonrepresentational duties) is a more accurate measurement.

Ethics and Professional Responsibility further reinforced
this imperati ve with its Formal Opinion 06-441. The
ABA e thics op inion observes : "[a]lllawye rs, including
pubhc defenders , have an ethical obligation to control
thetr wl)rkloads so that every matter they undertake will
be handled compe tently and diligently "2) Both the trial ad vocate Jnd tlte supervising attorney wit h man age rial
control over an advocate's workload are equally bound by th e ethica l res ponsibility to refu se any new clients if
the trial advocate's ability to proVide competent and diligent rep resentation to each and eve ry olle of her clients
would be compromised by the additional work. Should the problem of an excessiw wo rkl oad not be resolved
by refUSi ng to accept new clients, Formal Opinion 06-441 requires the attorney to move "to \vithdraw as counse l in exiscing cases to the extent necessary to bring the workload down to a managea ble level, while at all times
attempting to limit the prejud ice to any client from whose case th e lawye r has withdrawn. "26 \n August 2009 , the
ABA again affinned the NAC standards when the House of Delegates approved Eight Guidelin es of Public De[ense Related to Excessive Vv'orkload and its statement " [nl ation al caseload standards should in no event be exceeded. "27
Given th at th e American Bar Association - through promulgation 01stand ards and adop ti on of ethics opinio ns - has so ardently required case load cont ro l for ind igent defense systems , why do public defenders ac ross
the country continue to accept new assignments that force them to tnage profeSSional services to their clients because of work overload 7 In most instances, the ans'vVer is that the act of challenging the court or cou nty administration over high caseloads would result in the tennination of a public defender's employment.
This is why all pertinent national standards ca ll for the independence of th e defense fu nction. The first of
the ABA's Ten Principles expliCitly limits judicial overSight and calls for the establishment of an inde pendent ove rsight board whose members are appointed by diverse authorities , so no Single official or political party has
unchecked power ove r the pu bli c defense function. As stated in the US Department of Justice Office of Justice
Programs report , Im proving Crim inaljustice Through Expanded Srr:1tcgics an d [nn o>,;][ lv(' Collaborafions.· A Repore of [h e Naciona l Symposium on [nci/gem Defense: "The ethi cal impe rative of pro\' id tn g quality represe ntati on to clients sh oul d not be comp romised b>' outside interference or political attacks."es Courts should ha\'e Il O
greate r overSight. role O\"Cr lawyers representing poor defe ndants than th ey do for attorneys represcntin g paying
c lients The co urts should also have no greater overSight of public defense pract tlioners than th ey do ove r p ros ec ut ors. As far back as 1976 , the Nationa l Stud y Comm ission on Defe nse Se rvices conclu ded Ihat "The med iator between two ad ve rsaries cannot be pennttted to make policy for one of th e adve rsaries.".'Y
The lack of independe nce negati\'C ly alTens pu bli c defense sys t,'ms 1I1 J \',uiel y \.if ways, dcpcndmg 0 11 th e tyr e
o f system Fo r pub lic defe nder offi ces, indcpendel1ce is nc cessarv l ,) ~l cld re ss the nlt1cerns :ls<;(iClatt'd wi th Vt' st -
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ing the hi ring and firing of the chief executive with an official whose interests at times will invariably be at odds
with the principles of "zeaki us advocacy," which defenders are ethically bound to provide. For example , in the
case elf the Jud iciary there is a tension betwee n the eve r
present pressure to "move cases" along on the docket
and the dict3tes of "zealous ad vocacy" that include adequate time to investigate and otherwise prepare for
The public defense function, including the
trial. If a Judicial authority is also the appointing auselection, funding, and payment of defense
th ority for the public defender, the court can remo\'e
counsel, is independent. The public defense
the chief executive if it is not satisfie d with the agency's
function should be independent from politiperformance in case processing and simply appoint an
cal influence and subject to judicial supervi- · executive more apt to do the cou n's bidd ing
sion only in the same manner and to the
In aSSigned counsel sys tems , the concern is with
same extent as retained counsel. To safeunilateral Judi cial power to select lawye rs to be apguard independence and to promote effipointed to individual cases and to reduce or deny the
ciency and quality of services, a nonpartisan
lawyer's compensation Defense attorneys (especially
board should oversee defender, assigned
those who have practiced in front of the sa me JudiCIary
counsel, or contract systems. Removing overfo r long period s of time ) in stincti vely understand their
personal income is tied to "keeping the judge happy"
sight from the judiciary ensures judicial inrather than zealously advocating [or their clien ts. And.
dependence from undue political pressures
and is an important means of furthering the • in jurisdictions that place a high emphaSIS on the cele rity of case processing, defense attorneys simply underindependence of public defense. The selec·
stand they are not to do anything that vvill slow down
tion of the chief defender and staff should be
the pace of disposing of cases or else risk the pay that
made on the basis of merit, and recruitment
a
judge has been able to secure for them. Over time ,
of attorneys should involve special efforts
the defense attorney is indoctrinated into the cul ture of
aimed at achieving diversity in attorney
the judge's courtroom, triaging the responsibilities all
·
staff.
lawyers owe their clients.
In contract systems , the conce rn focuses primarily
on flat -fe e contracts whi ch pay a si ngle lump sum for a block of cases, regardless of how much work the attorney d oes. This creates a direct fin ancial conflict of interest between the attorn ey and the client , in the sense that
work or se rvices beyo nd the bare minimum effectively reduce the attorne ys' take-home compensation. Attorneys learn the filin g of motions increases the life of cases , reduces the attorneys profit, and incurs the judge's displeasure - which in turn may lead to out-right termination of a contract. \Vithout regard to the necessary
parameters of ethi cal representation, the attorn ey's case load creeps higher and higher,}Oyet th e attorne y is in no
position to refuse the dictates of the judge.
Fl at fee contracting is oriented solely toward cost reduc tion , in derogation of ethical and constitutional mandates gove rnin g the sco pe and quality of re presentation. '1 Fixed annual con tract rates for an unlimited number
of case s create a conflict of interest betwee n attorney and client , 111 violation of well- se ttled ethical proscriptions
compi led in the Guidelines [or Negoriaring ilnd A'vvarding C(wernmenlai Contracrs [or Criminal Defense Sa\,ices, wri tten by N LADA and adopted by thc ABA ill 1985. Guideline 1l1 - l3 , entitled "Conflicts of Interest," prohibits U.iI1lracts uncleI' which payme nt of expenses for necessary services such as investigation , expe rt witnesses,
Jnd tr allscnpts w(lu ld "de crease the Contractor's income or compensation to attorn eys or other personnel ," because thi s sitU;}1 i.:111 (:reates a conflict of int erest between atLOrne }' ancl client. 32 For at to rn eys wa nting to practi ce cril!lIl1dllJw ill tllcse Junsdicll ons, refusing to take evcry case for <l smgle flat fe e effectively prec ludes them
from prJcticmg their chclsen vocation in the area where tiley live.
\ V h ill' I ilc \·asl l1l,lJ ority or, ud ges st ri \·\.' \(l d\1 JU SI ice ill all case:; . pulil!Cal pressures, ad rn 1Il istrJliw pnorllies
slJc h :is l ilt' Ill'l'd I,) iT1 , '\·C Cl )(KeIS. or puhli cllYge neraled by part icularl y 1l() t(l rJOll S cnmes em make It ddfi cult
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for even the most well-mean mg judges to maintain
their neutrality. Th e impon ance of keeping the judiciary out of the day to day management of thepublic
defense system was made clear by the US Supreme
Co u rt in the first righ t to cou nseI case in 1932 Powell \: Alabama. Bemoaning the involvement of the
slate court judge in arranging the defense of the
Sco ttsboro Boys, the Coun remarked: "[Hl ow can a
judge , v·: hose func ti ons are pure ly judicial , effectively
discharge the obligations of counsel for the accused;
He can and should see to it that , in the proceedings
before the court, the accused shall be dealt with justly
and fai rly. He cann ot investigate the facts, adv ise and
direct the defense, or panicipate in those necessary
conferences betwee n counsel and accused which
sometimes partake of the inviolable character of the
confessional. " 33
The same standards th at call fo r indepe ndence
from undue judi cial int erference also recognize th at
political interference is equally de leterious to a public
defender sys tem Public defense delivery programs
that fail to guarantee professional independence for
public defenders, assigned counsel or contract attorn eys are fat all y flawed. These programs compromi.se
the integrity of the attorney-client relationship and
work to the detriment of public defense clients by providing them with counsel whose profeSSional judgment may be influenced by concerns that are, at best ,
irrelevant to clients' adequate representation .
To help jurisd ictions in the establishment of such
independent boards or commissions , NLADA has
promulgated guidelines . NU\DAs Guidelines {or Legal
Defense Services (Guideline 2.10) states: "A special
Defender Commission should be established for eve!)!
defender system, whether public or private. The
Commission should consist of from nine to thi.rteen
members, depending upon the size of the community,
the number of identifiable facti ons or components of
the client population, and Jud gme llls as to which nOI1c lie nt groups should be represented " None of the
counties we vlsited had such a local board or co mmission and many employe d fl at fee contracts as detailed be low

..

.

.
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Not All Contract Systems are Deficient: ,
Th_e Orego~ ~t~ry
.
.. :
or those who only know the flat fee contract systems
prevalent in Idaho, a very different contract system exi sts
in Oregon. The Oregon Public Defender Services Commission has total authority to establish and maintain a public defen se system that ensures the quality, effectiveness, efficiency
and accountability of defense services consistent with nati onal
standards, including adopting rules regulating pro fess ional qualification standards for appointed counsel and procedures for the
contracting of public defense services . All indigent defense services at the trial level are decentralized, with 100 percent of the
funding provided by the state through a series of contracts with
private attorneys, consortia of private attorneys, or private non profit defender agencies.
The contracts are the enforcement mechanism to ensure that
state standards are met. For instance, a non-profit public delender
agency is required by contract to maintain an appropriate and
reasonable number of full-time attorneys and support stalf to perform its contract obligations. If a defender agency cannot med
this requirement, or to the extent that the agency lawyers arc:
found to be handling a substantial private caseload, the contract
will not be renewed.
Oregon also enforces strict workload standards in their contracts. For instance, a typical contract with a 50lc3 non-profit
public defender sets a precise total number of cases to be handled
by the contractor during the contract term, with specific numbers of cases allocated among numerous categories of cases, each
of which generally require different amounts of work. Thus, instead of the common per-attorney-per-year fonnulation of numerical case load limits, the Oregon system reflects overall
numerical caseload limits for all staff in the office combined .
And, instead of pure caseload limits, the allocation of case numbers among different categories of cases according to the number of hours commonly required for each type orcase essentially
constitutes a case "weighting" system, i.e. , measuring "workload" rather than case load and allowing more sophisticated planning for the office's actual work and stafiing needs.
Every six months, there is a budget review process with state
funding officials, in which extra funding may be negotiated for
extra work perfonned - for example, for cases which required
more than the usual amount of time for type of services (e.g.
"three-strikes" cases). In effect, the contract public defender office monitors its intake and can project the degree ofcompliancc
with its estimated workload on a week-by-week basis. It notities
the court promptly if workloads are being exceeded and additional appointments must be declined. I f, for example, the olli ce
meets its workload level on Wednesday, the balance of all new
assignments for that week must go to the private bar attorneys
contracted to hand le the overflow cases . This tlexibility all ows
the office to consistently maintain a uni lorm quality o f service
and manageable workloads even during periods of lower-thannonnal stafl le vels due to tUl11over, sickness or other authori zed
leave.
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Nez Perce County
n detmling (he issues \\Ith the nglIl to counsel in Idaho, NL\DA spotlights Nez Perce County. Though Nez
Perce County is the states 12[h snullest in tcnns of land area ~849.()8 sq miles), it ranks ninth out of 44 COUllties in tbe population
37:+ 10 as of the 200L) U.S Census, the majority of whom reside in the county seat
of Lewiston (POP, 30,904) Behind Coeur d'Alene to the nortlt, Lewiston is the second largest population center
in the Idaho panhandle. Nez Per,:e is by no means poor: its $37,059 median household incume is qUIte comperfortable hy Idaho standards, H hen the poverty rate (11.8 percent) and high school graduation rate
cent) place the county in the middle of the pack, statewide. It is therefore a good representative sample county.
Nez Perce County has made use of flat-fee contracts for defender services since before the Argcrsingcr decision. From approximately 1968 [i) 20\14, the county commissioners had one fixed fee contract for the primary
public defenders and one fixed fee contract for conflict cases. In 2004, the county began considering whether
there were other and perhaps less expensive means of providing defense representat ion to the poor and
decided to reL)pen the bidding process in 2005 36
There were three responses to the coumys RFP, all reviewed by the count;/" three elected commisThe 1:1\\
SIoners :md the civil prosecutor (a staff attorney employed by the elected county
fInn
Fitzgerzdd & Vall Iduur \.F&V) received the contract with Nez Perce Count)', and the county
commissioners gaw (l\'er te' F&\' the responsibility for selecting and paying conflict attorneys 1The contract at the tnne 01 Ollr visit was made effective on October 1. 200S and with extensions
Vias in effect through September 30,2009
The decisions about the manner by which to provide public defense, the amount to
spend for puhlic defense, and who will be responsible for pro\'iding public defense are
impacted by the lack of independence. There is no independent board to objectively
assess and compare the cost and quality of providing public defense by contract, by
appuinted counselor by a full-time staffed public defender office, The ll1clusiun of
the civil prosecutor (an employee of the elected county prosecutor) in the selection
process creates a direct conflict of interest - the lawyer who will represent indigent
clients is bemg chosen at the direction of the prosecutor of those same Indigent clients.
The Judiciary is wholly uninvolved in the selection and appointment of the public defenders or conflict defenders or their budget, and tillIS the district and magistrate judges felt free to speak about their views of the system, There was near unanimous agreement that there is not a single thing about the public defense system in
their county that they believe is worth replicating anywhere else. The judges would all like to see a full-time public defender office established in Nez Perce County But without an independent board or agency to serve as (1
buffer between the public defense attorneys
in, and the count)! commission, anv alteration of the current system
,
eluding the awarding of future contracts will be difficult at best.
The county does not have any binding (or even ad\lsory) caseload standards for the public defense attorneys
The contract between the COlIllt}' and FcSrV does not contain any workload prohibitions. Fitzgerald and Van
[dour decide, without any county oversight, whether and how many attcmwvs to empl0V ill their o\Vll law fIrm
in order to
primary public defense services, i.e, to pW\'ide an attorney for evcry mdIgent defendant lI1
the COUIll)' unless there is a conl1ict in tire law finn representing a gi\'CI1 defcndant. They hJ\'C choscll to 1mi.'
one associate tel assist them alld they are responsible for pelying hn in whatever amount thev (kern ,1rrropriatE'
All three attorneys maintain private Glseloads of paying civil and criminal clients The only limlt<llIl,n Imposed
the (,('llnt)' contract is that they mel)' not represent private clients ill cases III Nez Perce COUnlY and that they
must cledicate "(1 majority" of their tlIne to public defense cases. The COUllty dlles not requIl'l' lhem t,i report the
number [If
pay cases tIrey handle nor the numher of hours they deVOll' t,i th,',S,' pm;lk uses ill .1 gr.TIl
monthl hus ttw ,:OUnL\'
not have all\' means to deterImllC \\hctlwr lllc Lmwrs arc ((,mph'III\', \\Ilil
t113-
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jonty time requirement of the contract.
Nez Perce Cc)tinty does not keep track of the total number of cases or defendants who receive appoin ted
F&V Jricl
many
counsel each year The county also does not know how many of those cases are handled
are handled by the conflict attorneys with whom F&V sub-contract. The contract between F&V and the CUUlltv
reqUires the law firm and the conflict attorneys to submit monthly reports For each case an attollley
,m
during the month, they must list: the original charge; the final disposition, if any: the total hours spent on the
case; the expenses charged to the county on the case; and, the amount due to be paid by the client tu the c,)tinty
for reimbursement for public defense services, as ordered by the court. But these reports are for cases '\\'i,rked
on,"' so if a case carries O\'Cr from one month to the next and the next as almost every case does, it is counted
and again by the county. Nor does the county know how many cases are felonies, misdemeanors, Juvenile delinquency, treatment courts or anything else 38 The only thing the county can determine from the monthly repons
it requires is the number of hours worked by each attorney on public defense cases each month. The county
not have any method to measure the overall quantity of service it is recei\'ing in exchange for the total annual
it pays.
The Nez Perce County commissioners do not provide any guidance tu f&V about how to dcfme a confUn
or how many conflict defenders are needed, and the county does not require F&V to report any information
ahout how they make those decisions. F&V decide whether they helieve they have a connICt in a case If
determine the law firm has a conflict, then they send the client's file to the next of the conflict attorneys they have
hired and unilaterally file a "notice of substitution of counsel" with the court. \9 On the one lwnd, F&\' 111~1\' Ix
col1tmuing to represent clients with whom they have a conflict they did not Identifv - to the detnment
the
client but saYing F&V from the cost of hiring more conflict attorneys. On the other hand, F&V may be classl fying cases as conflict which are not - in order to shift more of the caseload onto the conflict attorneys and allow
F&V to spend more of their time on private pay cases,-t0 Or perhaps they are doing everything exactly right. Because the county does not provide any criteria for determining conflicts and does not exercise any oversight
F&V's conflict deCisions, there is no way to know.
The annual contract amoLlnt at the time of our visit of $440,000 represents an increase of $182,000 to F&Y
in exchange for them taking over responsibility for selection, payment, and assignment of cases to conflict attorneys. F&V determine how many conflict attorneys to retain and negotiate with them for the best possible price
Presently, out of their annual fixed fee contract. they pay three attorneys41 $3,081 per month each (for a total
$110,916 annually) to handle all of the conflict "cases we assign" to them. Again, the county does not have in
place any mechanism t() knO\v how many cases are handled by each of the three conflict attorneys, nor the
of cases (felony, misdemeanor, juvenile, etc.) that are sent to them. And like the F&V attorneys, all of the conflict attorneys maintain private paying client case loads, about which the county does not acquire any information. It is impossible for the Nez Perce taxpayers to quantify the services they are receiving in exchange for their
tax dollars.
Where one firm is responsible for self-identifying conflict cases, as well as for subcontracting and paying fur
representation in those cases, it is inevitable that the primary contractor will weigh the firm's finanCIal concerns
against the interests its clients. The judges we spoke with expressed concern that the raLe ,If pay t,,) the conflict counsel may not be adequate to assure they will devote appropriate attention to their appointed "elses. Olll'
of the Judges gave an examplc where the public defender had been appOinted on a murder ,ase Slhirtly
trial, a conflICt arose. rhe judge did not feel he could appoint one of the conflict attorneys to lundle llllS
of case for the amount they are paid under the subcontract with F&Y, so he contacted another attomey that lw
knew personally and made arrangements for that attorney to take the case at the rate of 2 5~) per hour Tlh'
Judges pOintccl out that, under the old system where the pnmary defenders' pay was not clIminished when case's
went to conflIct counsel, the public defenders were "trying to get rid of cases." Or, as one county commlSSIOl1er
presented it 't\1ayhc FEr\'\\"(HI'1 want tl) conflict out of cases as much, because theyll W~ll1tl) keep 11:,'r(' 11h'lh'\
So tillS
Il',; hetter
the Cl-'U!1t\'" Under the existing system, no matter how much
,'d
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the crimirlJl Justicc
1l1;1\ flu~tuatc, the cuunt)' knows that the cost
representing indigent defendants will
remain constant. And F&V is It'lt to (leal with the fact that every additional client they are required to represent
means they Inakc less Jnd
nlllney - it is clients alld taxpayers whose interests are the most likely to be
harmed in such ;\ $\'st(111.
The count)'
n,lt
pl~rf()rmance standards other than the defenders' contractual obligation to
follow the Idaho Rules d Professi,)flJI Conduct. There is no measure against which the representation provided
by the public defenders and CI1J1fliCl defenders IS judged No one in Nez Perce County is responSible for ensuring
that the public defensl' .'\,StC111 3ttc rncys h,1\e the COlltInUlIlg ability to pro\'ide constitutionally effectin' aSSIStance of counsel, much less u confirm that they are actually doing so. There is no means by which the public
defenders can be held accountable
the quality of their sen'ices rendered.
The absence of independence and accountability does not of necessity mean that the Nez Perce public defense attorneys are doing a bad Job for their clients. What it does mean is ther are subject to a significant number of improper influences. hoth mternal and extemal. It also means that the county does not have in place any
ongOing measure of either the quantity or quality of the services proVided. There is quite a lot of information,
however, that reveals how difficult it is for these public defenders to fulfill the constitutional requirements of providmg the right w counsel for indigent defendants.
In real terms, NfL: Pnee C'UI pays two attorneys an annual Single flat fee of
to be [he public deFender for
Jefcnd:mt in the county, including "any and all proceedings and matters criminal ur
. l11t'lllal commitments, drUg/treatment couns, Juvenile delinquency, Child
Protection Act matters. Clnd
twm magistrate to district court, as well as the defense of capItal (death
penalty) cases. The ('('LInty leans It solely in their hands to figure out how to do that. And before the firm actually represents the first client or carns a Single dollar, they must first bear all of the costs of establishing the public defense system in rhc: county
In order to provide representation to clients, a bwyer must have a place to meet with those clients and the
tools with which to represent them. Under the contract with the county, F&Vare reqUired to provide (and
therefore pay for) all of the fixed overhead expenses of operating a public defender office, including:
1

•

•
•

•
•
•
•
•
•
•

Rem - r&V IS required [0 maintain an office space in Le\viston (the county seat), which serves as a
place to work, maintClll1 client files, and meet with clients;
Utilities - this includes the costs of phone, [ax, internet, electric, water, etc.;
[nfrastrunure - the firm has te) proVide for its 0\'11 desks, chairs, bookshelves, photocopiers and computers;
Su pplies paper, pens, penci Is, papercl ips, etc.:
Legal research this can be books in a law library or on-line services such as vVestlaw/LexisNexIs/Lois;
Postage & delivery;
Secret;:uial support thIS Il1cludes salaries, plus payroll taxes and benefits:
r.lalpraLticc insurance:'
State license and bar dues ilT eaclI attorney; ~llld
COl1[inumg Legal
Iun (elf:) -ll1c!udmg registration [lir :oeminars and travel expenses to and
[rom tllC cUllferflice location.

All of the

fIxed expenses arc necessary SImply [(lr the pubhc defender "ITlce [() remall! upnatlonal from
. i ' ['ut alll,[hl'r war these Ce 1 sts must he p;lId
[hl' lawyers rcprcsc[)[ a sznglt'

client
NLALl\ dIll

pcnses
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llliclil1UlIOtl SUfflCIC!1t ttl c;l1cu
ilii~ k'ul ll1emlhly ()) JllIlual (()st of these fixed exnet
pradlcIlli~ law \·;JrIes
fr,'m urLnn to rural junsdidh)IlS. frol11 Slate to state
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depending on the size of the law firm and the legal area of practice. Typicall y lawye rs estimate that their ovcrhead runs 50 to 60 percent of their total receipts . Taking a very conse n 'ative approach , if F&V's overhead costs
are onl y 40 perce m of their receipts, then that wou ld be $13l,633 per yea r. This wou ld leave $197,4 '51 ou t 0/
the flat-fee contrac t paid by the county, after providing conflict attorneys and fi xed asset overhcaJ.
F&V have determi ned that it is nccessary to hire an associate attorney II1 order to have a sufhcien t numher
of atto rneys - three - LO provide prim ary repre sentation. They did not provide to NLA.DA in fo rmat ion abo ut
tim associates sala ry, payroll taxes, or benefits. f or the sake of estimating, if each of the three F&V aUl)Jneys were
equally compensated , there would be $65,8 l7 available to pay the sa lary. payroll taxes, and emp loyee bene fit s
for each of these aLLorneys. In add ition to the salary paid to an employee , the employer must also pay matc hing
FICA and rvled icare taxes on behalf of that employee, so th at totalpayroll cost to the employer is typ ically estimated at 107 percent of the employee's salary This would leave a salary for each of these th ree attorneys of
$6l,5l1 per year. Again , this cost is incurred before a single client has been represented in court.
But there are ce rtain expenses related to actually rep resenting a client , for which F&\' is respo nSIble, and th is
further reduces the amount available to pay the salaries of the F&Vattorneys For each actual client , F&V must
provide investigation, experts , copies, long-distan ce phone charges, etc., and the cost of each of these items m us t
be paid. Unde r the contrac t, the county will onl y reimburse F&V for certai n "d irec t ex pense s. """ F&V is no t automatically reim bursed unde r the cont rac t for the firm's travel expe nses, telephone , long dIstance charges, postage
or photoco pying expe nses , but depe nding upon the Justification offered may be paid after obtainl11g J COLl rt
orde r.
The contract also allows F&V LO be reimbursed for "extraord inary expe nses, " ifJ ustified to:.l court, with noti ce to the county and opportunity to be heard, so long as the expenses are "not rec urri ng on a regul ar basis and
necessarily incurred in representing a client. " The contract specifically names experts and expert witnesses as "extraordin ary expenses ," an d requires a shOWing that state resources under Section 19-86lCc) are "inadequate or
impractical to use ."" ) ln fisca l year 2006-2007 , Nez Pe rce County budgeted a towl of $ 18,000 fo r wi tness fees
and $10 ,000 for d irect expenses for all of the primary and conflict indigent defense cases in the county Fitzgerald and Van Idour advised NLADA that they pay 9S pe rcent of the investigative costs fo r their clients' cases o ut
of their own fun ds, rather than seeking reimbursement from the court, because "the county has let us know they
don 't wan t us asking a lot. "46

. Nez Per~e County: The Typical Weekly Criminal Court Schedule '.:: ":i

:_ ~

FRIDAY
Misdemeanor
jury & bench
trials

conferences
Misdemeanor
show cause
, hearings; Family
, PM Reunification
Court

, Misdemeanor
sentencings;
Juvenile diversion failures;
Drug Court

Misdemeanor
jury trials;
Juvenile court

DUI Court (every ,
other week);
. Misdemeanor
' show cause
, evidentiary
hearings

We were not informed as to when felony or misdemeanor arraignments and motions hea rings are held.
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How "Public Defender" Is a'n Undefined Term
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there are th ree basic fonns of delivery sys-

• Public Defender. An agency of the county or state,
staffed with attomeys and support stafr, all as fulttim e
govemment employees working together in a single office building. Larger offices will have social workers
and investigators on-staff. Wisconsin operates under
such a model , with a central administrative office in
Mad ison, and fully staffed branch offices located
throughout the state to provide representation in local
trial courts.
• Contract. The county or state issues a contract to an
office (often a private non-profit corporation), an individual attorney, or a group of attorneys to handle a certain number of cases, type of cases, or cases ari sing oUI
of a specified COUI1 , in a given year. Tn exchange the
county or state will pay the office or attorney(s) th e
agreed rate. Oregon uses contracts with a mixture of
local non-profit law Enns and private attomeys to provide representation at the county level. All contracts
are administered by an independent oversight commission and funded out of an annual general appropriation
by the state . The Oregon contracts include strict caseload controls, training and support of a superior quality, and provide additional funding for all case-related
expenses such as investigators and experts.
• Assigned Counsel. Individual attorneys have agreed
to have their names placed on a list from which judges
or an assigned counsel administrator may appoint them
as needed on a case-by-casebasis, and they are typically paid either by the hour or by the case. The state
of Massachusetts maintains such a model for delivering
public defense services, with funding and administration centralized under an independent commission in
Boston and direct attorney supervision handled locally.
In the Massachusetts model , private attorneys are paid
an hourly rate that increases with case complexity, and
the attorneys' entire case loads - both public and private clients - are closely monitored to ensure compliance with national standards across the state.
No one of these delivery model s is inherently better than another.
Almost every jurisdi ction - state or county - uses a combination
of any of the three to provide primary, conflict, and multi-defendant representation.
I.n Idaho as in most of the country, however, the use of these
simple labels can be deceptive. Counties often call their defense
system by one of these names, but that defense system may differ
dramati cally in type from these standard definitions. For example :
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Public Defender Office Model
Many counties claim to have a public defender office as their
model for delivering public representation services.
• [n one cOllnty, thi s may well be the private law office
of a single attorney who has been designated as the
"public defender," and that attorney may carry a full
private-pay caseload of clients in addition to his public
defense work.
• In another county, all of the public defender attorneys
may work part-time, work in their own separate private
law ofiices, maintain private-pay client case loads , or
all of the above.
These are public defender offices in name only, and in fact they
are much more like a contract system.
• Or, a county may have establi shed a true public defender oftlce as a county agency, with staff paid as fulltime government employees.
Contract Model
Some counties claim to have contract systems.
• In one county, this may mean the county has an annually renewable contract with a nonprofit corporation
that employs several attorneys full-time and where
these attorneys only represent public defense clients.
Thi s looks much more like a "public defender office"
than do many operating under that moniker.
• Another county may have a contract with an attorney
for a given sum of money to represent all of the primal)' contlicts, and this is known as a flat-fee contract.
Assiglled Counsel Model
Assigned counsel systems are structured in myriad ways.
• Some systems have a single assigned counsel administrator who selects the attorney to be appointed in each
case.
• In other counties the chief public defender may have
responsibility for administering the appointment rotation.
• In other counties each judge will select an attorney
from a pre-approved list.
• A county may claim to have an assigned counsel sys tem. but where a single lawyer is paid a certain fee to
handle all of a particular type of case and who does al1110st exclusively public defen se - thi s of course is trul y
a contract system .

Because of all these variations, the label that a COllllty applies to
its provision system does not tell us anything at all about how the
lawyers who work in that system \ iew themseh'es and their role .
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Just JS the county contract places financial responsibilities on F&\ it also places rcsp,lIlsihrlitl,c" un tllem that
consume their time, and it allows them to spend their time on matters other than representing mdigent defendants.
who comes
F&V is responsible under the contract for administering the public defense system Every
is d
before a judge in Nez Perce Count)' and who requests and is eligible for appointment of 3.11
to tht: Law Office of Fitzgerald & Van ldour. F&V is responsible for making a file for each of
chems and
determining whether there is a conflict If a conflict exists, F&V is responsible for assigning that client to a conflict attorney and notifying the court of the substitution of COUllSeL Wh3.tever the totalnumher mdigcnt
fense cases handled by the system each year, F&V is responsible for the aclminisLratiull or them all. These
admimstrative tasks must be accomplished before F&V turns their attention to the actual defense of allY individual client.
The public defense conLract requires that the attorneys satisfy the requirements for practIcing law in Idaho.
This means, in terms of training, that each of the attorneys must obtain ten hours of continuing legal education
each year, of which two hours must be in ethics r There is very little criminal defense training ayailable in Lewiston and so they generally have to travel if they want to be up-to-date on adnnces in criminal defense. All of the
three F&V attorneys are members of the Idaho Association of Criminal Defense Lawyers (IACDL) , and they voluntarily attend training offered by IACDL in Sun Valley, Coeur d'Alene and Boise. They also attend training offered by the federal public defenders. Some amount of time must, therefore, be set aside tu meet tim traming
obligation.
All three of the F&V attorneys handle private criminal cases outside of their publIc ddl'nse dUlles III Ne:: Perce
County, as their contract allows. Bill Fitzgerald represents priyate clients in civil negligence. Bob Van Idour has
a general civil practice on the side, handling low-level domestic (mainly modifications) cases, wills, and civil
negligence.
The public defenders have ever-increasing responsibilities in staffing the COUllty'S \"arious treatment couns.
In addition to standard felony, misdemeanor, and juvenile courts, Nez Perce County bas four problem solVIng
courtS: 48
•
•

Drug Court - adult felony only, presided over by DistrictJudge Brudie;
hfental Health Court - adult felony and misdemeanor, presided over by Magistrate Judge Kalbf1eJSch:
Family Reunification C()urt~9 - presided over by Magistrate Judge Gaskill: and
DUI Court - adult misdemeanors and 3 ,d offense felonies that are amended down to misdemeanors.
preSided over by Magistrate Judge Merica.

The F&V attorneys serve as members of the treatment team in each of these courLs. The three defender attorneys divide up the staffing responsibilities. Fitzgerald staffs the family reunification court, Van [dour slaffs the
drug court, and the F&V associate attorney staffs both the mental health court and the DUI court.
After accounting for all of the above, we can then look at the F&V attorneys' rernaining time available to
spend representing individual public defense clients. Bill Fitzgerald and Bob Van [dour divide the felony cases
bet\veen themseh'es. The other F&V attorney handles the remaining cases - primarilr Juvcmle dclinCjufl1cy.
misdemeanor, and some ChIld Protection Act cases - that come into the office. Though the contract specifirt'prcc,l'ntJcally excludes appellate matters for which the Idaho State Appellate Public Defender must
tion. the fIrm IS responsible for tndigent appeals from magistrate to district court.
The F&V attorneys estimated that the public defender is appOinted to represe11l approxll1utely 101 new
felony defendallts each year and that. of those, 72 cases are sent to conflict counsel. F&V p
number felr publIc defender srstem case ~lssignme11ls they received from January 1 through Ma\
fl1
the first five mOllths of the year, there were 85 felonies, 73 Juvenile delinquencies, and 391 n1lSdemeallur~ ;J::,Signed to the public defender srstem (primJry Jnd conflict)5l If we extrapnlatc frl1l11 this
dat,l f
;J full year's cascil)ad we can ('stimate a tl)ui of. 204 felonies,
938 misclcmcannrs.' and 1;')
Ie dcilll-
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Wa.~h'n" · · n..,$1"'~§1~~~, Pr9h!~llj.Q" ~~ fJ~t~~"".'j!ntr~~~ -',' -. --- .--- ---.
n January 2009, the Washington Supreme Court banned
indigent defense providers from entering into flat fee
contracts because of the inherent conflict of interest it
produces between a client' s right to adequate counsel and the
attorney 's personal financi al interest. The decision was the
result of the great disparity of services provided by Washing·
ton's counties .
For example, King County, Washington (Seattle) has a
high quality indigent defense system. Poor people charged
with crimes in Seattle are assigned to one of four independent ,
non-profit private law finns that contract with the county to
provide right to counsel services. The contracts with the
county government limit the number of cases to reasonable
levels. If, for instance, the district attorney's office finds reason to ch arge a defendant with a crime carrying the possibility
of a death sentence, the public defender automatically receives
additional money from the co unty to put two atTOrneys solely
on that one case until its completion. Oftentimes this results in
the public defender offering mitigation evidence to the prosecutor in advance of a formal filing of death penalty charges to
persuade law enforcement that it is not in the best interest of
justice to continue to pursue death as a sentencing option . The
executive director o f at least one office is clearly seen as an
equal partner in the admini stration of justice and the setting of
criminal justice policy.
Contrast that with Grant COUllty, Washington - a jurisdiction of approximately 80,000 that is situated two counties
east of King County. Grant County contracted with a single
public defender to administer the indigent defense case load for
a predetennined dollar amount - regardless of the number of
cases opened within that year - - as a means of controlling rising criminal justice costs. The public defender administrator
retained the authority to farnl out any portion of the work for

I

whatever price he cou ld negotiate. As a spotlight series conducted by the Seattle Times described it, H[t]he more cases [the
administrator] kept for him self, the fewer he had to dole out.
The fewer he doled out , the more money he kept. '" In one
year, the administrator made $225,000 - though to do so he
had to handle 415 fel ony cases himself, or more than 175%
above the prescribed number of felony cases any one attorney
should ethically handle in a given year according to all nationally-recognized caseload standards . The Grant County indigent defense provider spent on average four hours on each
case - including those cases that went to trial.
Grant County's problems were addressed as a result of an
American Civil Liberties Union of Washington class action
lawsuit against this system, a lleging that the overwhelming
case load compelled the attorney to take short cuts, like failing
to investigate cases , failing to file credible motions, and failing
to meet with the c1ientde. The case was settled after Superi or
Co urt Judge Michael Cooper found that indigent defendants
in Grant County have a "well-grounded fear" of not receiving
effective legal counsel. Under the terms of the settlement, the
county had to hire sufficient staff to meet national case load
guidelines, provide effective supervision and training, and hire
a magistrate to ensure standards are met. Moreover, a client
who spent months in jail due to the deficient work of his Grant
County public defender was awarded $3 million that held his
public defender personally responsible for the inadequate service. The public defender was also disbarred. Grant County settled with this one client for $250,000.

, Ken Arnlstrong, Florangela Davila and Justin t"layo. "lllt Empty Promise ofan Equal Defense: Part 2: Attorney profited, but his clients lost." 171e
Seattle Times, Local News : Monday, April 05, 2004.

quencies:i 4 for 2008. Assuming slightly more th an 375 percent of all felonies are sent to conflict attorneys, based
on the estim ates of the F&V p::Irlne rs (approximately 72 out of an annual 191 felony case assignments) , then of
an estim,lled 204 k lonit's th e conflict attorneys wo uld recei\'e 77 of th em in 2008 0 ; That means Fitzge rald and
Van Ido ur \v tll each han dle 63 or 6 4 fel onies .56 The nati onal caseloJd standard s limitatlon of 150 felony cases
pn attorn ey per year was co nstru cted assuming that an allorney works on felony ind ige nt defense cases 3t )( i
nothing else. Fit zge rald an d Va n ldo ur haw' privat e clients, administrative res ponsibilities, trainin g req uirements, all d sta ffi ng obliga til)l1s with the county's treatmelll co urts. Und er these circumstances , national standard s
suggest a Signi fica ntl y reduced threshold
Tlhmgh the case load num be rs for Fitzgeral d and V:m Idour may appear reasonable , th ose of the F&V ass,)ci,He ZI [t orn ey el() nul. She \\'as Imed to handle the firm s misde meano r an d delinq ue ncy ClseloJd in 2l)08, we
estim ate she handl t'cl tilt' combined 938 misdemea nors ;md 175 delinquC' ll cy cases - a total of roughl y 111:1
C 1S l'S . Recallthal ll <llI Olial :'landa rds call lor a sll1gle allorn c, lCl hanclh? lit') more tklll 4 l)ll misde mean ors or 2(\)
Ju\'cn i!(:' lases. Thi s means the F6;rV assoc ia le was h:mdling 322 perce llt of wha t nall (111 a I standards all n\\' PUl
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anuther way, she alone is carrying the case load three attorneys could reasonably he expected tu handle. Thh ,)f
course does not include the mental commitments and termination of parental rights cases also assigned to her.
Il also does not take into account her time de\'oted to staffing two of the county's treatment courts and her timt'
spent nbwining required continuing legal education, not to mention her private practice.
Additionally, all national standards strongly recommend that workloads should be adjusled to accoullt
tilt'
extent to which an attorney has access to adequate support staff (investigators, social workers, p~lralegals, legal
secretaries, and office managers). Investigators, for example, have specialized experience and lrail1lng to make
them more effectiw than attorneys at critical case-preparation tasks, such as finding and inlcn'iewing witnesses,
assessillg crime scenes, and gathering and evaluating evidence
tasks that otherwise haw to be conducted, at
greater cost, by an attorney Similarly, social workers have the training and experience to assist attorneys in fulfilling their ethical obligations with respect to sentencing, by assessing the client's deficiencies and needs (e
melltal illness, substance abuse, domestic problems, educational or job-skills deficits), relating theln tl) a\'aibblc
community-based services :md resources, and preparing a dispositional plan meeting the requirements and expectations of the court, the prosecutor, and the law.
Because of this, some states impose further restrictions on their indigent defense caseload standards. ror example, public defenders in Indiana who do not maintain state-sponsored attorney-to-support-staff ratios cannot
carry more than 120 felony cases per year (down from the standard of 150 felonies per year for full-time publlC
defenders with appropriate support stafD. And as with felonies, under the indiana Standards, attorneys without
adequate support staff cannot carry more than 300 misdemeanor cases per year (dl ' \VI1 from 41.10).
F) the t:Xtent that any investigation or social work is being done on behalf of misdemeanor clients ll1 Nez Perce County,
it is being handled by the associate attorney. Therefore, because she has no paralegal staff and conducts all her
own investigations, the F&V associate attorney is in breach of the Indiana standard by -+29 percent.
For those readers unfamiliar with criminal defense practice, below is a partial list of duties ethically required
of an attorney to complete on the average case:
On cases that are disposed by a plea bargain well in advance of trial:'59
Meeting and interviewing the client;
• Preparing and filing necessary initial motions (e.g. bail reduction motions; motion for preliminary examination: motion for discovery; motion for bill of particulars: motion for initial in\Tstigatiw report;
etc)

•

•
•
•

•
•

Receiving and reviewing the state's response to initial motions;
Conducting any necessary factual investigation, including locating and interviewing witnesses, locating and obtaining documents, locating and examining phYSical evidence, investigating possible
defenses, among others;
Performing any necessary legal research;
Preparing and filing case-specific motions (e,g, motions to quash; motions to suppress; etc.);
Conducting any necessary motion hearings;
Engaging in plea negotiations with the state;
Conducting any necessary status conferences with the Judge and state;
Preparing flJr trial
, dcwlop a thell!)' of the case, prepare for examination of witnesses, mclud
any expert witlll~SSeS. cunciuct jury screening, draft opening and closing stalemellts, reyucstcd lun
instructions,
I'vleeting with diem to prepare for trial;
Preparing tt' examine and cross-examine \vitnesses

Addllh\lu! dUtil'S fur eN'S til:lt actually go to rnal
l',.'tcl1tlal and final Jun' instructions:

00389
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•

Conducting the trial

Duties for semencing after pleas and tri als
• Gathering favorable information;
Pre paring sentencing witnesses and documents fo r presentation to court ;
• Reviewing the presentence report and interviewing probation offi cer;
Drafting and submitting sentencing memorandum or letter;
• Ad vocating for the client's best interests at sentencing
As this list ma kes evident , no attorney can even think about performing all of these tasks while struggling unde r
the burden of the associate attorney's current workload. The F&V attorneys to ld us that the increase in the number of misdemean or cases has outpaced the increase in the number of felony cases over the past few years and
that the speCialty coun staflings are lak ing up an increasing amount of time

Forced Change through litigation: Montana
n February 2002 , the ACLU and the law finn ofCravath, Swaine & Moore LLP filed White v. Martz
against the state and seven of its county governments
for failure to provide constitutionally adequate representation to indigent persons charged with felonies . At the
time, Montana's indigent defense system mirrored Idaho's
current system with a statewide appellate system but
county-based trial level services.
In conducting the litigation, the ACLU deposed more
than eighty witnesses, including current and fonner public defenders, state and county officials, various members
of the judiciary, and the chief justice of the Montana
Supreme Court. The ACLU al so engaged a team of local
and national experts to provide professional opinions on
whether the then-existing indigent defense program in
Montana provided constitutionally adequate representation.
The ACLU hired NLADA to conduct a seven-county
assessment of indigent defense services. NLADA's final
report concluded that Montana's defense system was still
plagued by the same systemic deficiencies that NLADA
had found during its last assessment in Montana some 30
years earlier - namely that each county program suffered
from a stunning lack of sufficient fi nancial resources and
oversight, which impeded attorneys working within the
programs from performing even the most basic tasks necessary to an adequate defense . There were no uniform
standards, policies or procedures designed to ensure that
the indigent who were assigned counsel were provided
with constitutionally adequate counsel.
The local experts (numerous leading criminal defen se
practitioners from across Montana) \Vere prepared to tes-
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tify at trial that these systemic deficiencies caused grievous constitutional harm to current and [ornler public defender clients. The ACLU, and its local affiliate, al so
oversaw an intense media campaign to highlight the defense issues in the press, with special emphasis on human
interest stories of defendants who were given poor representation or were inappropriately detained for substantial
periods of time.
The trial was set for May 2004 . Just eight weeks before the trial was to commence, Montana Attorney General Mike McGrath contacted the ACLU to postpone trial
to provide the legislature the opportunity to strengthen the
public defender system. The attorney general agreed to
advocate for legislation creating an adequately funded and
adm inistered statewide public defender system that would
meet national standards.
On June 9, 2005, Montana Governor Brian Schweitzer
signed into law the Public Defender Act of2005. The Act
creates an independent II-member public defender commission that is statutorily bound to issue standards and to
hire a chief state public defender and other centralized
staff. At the same time, the Act provides the flexibility
required to address the diverse needs of a geographically
large, yet sparsely populated state. Deputy chief defenders operating in eleven distinct geographic regions will
monitor and enforce comm ission standards - some by relying on public defender offices, others by employing contract defenders. Indigent defense providers in the regions
will be supported by the chief state defender 's centralized
statT, including: a director of training; the state appellate
ofTice; a state serious crimes defender unit; and , director
of management infonllati o n services.
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Independence &: Case load Challenges
Throughout the Rest of the Sample Counties
Bonneville County
ndigent defense in Bonneville County is provided through a public defend~r office, that has
five attorneys including the chief public defender, and through a contract tor conflict cases,
that is let to a lead conflict attorney who then subcontracts with two additional attorneys.
There is no independence of the defense function, as both the chief defender and the lead conflict attorney are selected directly by the county commissioners. At the time of the NU\DA site
visit, both the chief defender and the lead conflict attorney had been in their positions for only
a little over five months, having begun in July 2008. The chief defender noted that, though he
is appointed for a term of years, he feels as if he serves at the pleasure of the commissioners in his \Nords. serving "at wil!." The commissioners determine the amount of funding for bOlh
the public defender office and for the conflicts contract.
The office has [h'e attorneys anc! four clerical su PPOrl staff. The chief defender cou ld nut
tell us how many cases his individual auorneys or his office overall \vas handling and he was
nO[ ,l\vare of how the current annual case load compared to that of previous years 6 ,·' The caseload is divided among the five staff attorneys by case type, a process which the chief intended
to result in caseloads being as equal as possible. Felony cases and civil commitment cases are
divided among the three most senior attorneys (including the chief defender who maintains a
full case load along with his managerial duties). One of these three attorneys also handles all
of the child protection cases. The fourth attorney handles all of the county misdemeanors.
And the fifth attorney handles all of the city misdemeanors and all juvenile cases.
NLADA obtained the monthly reports that the public defender office proVides to the county,
and from these reports calculated the estlmated annual case loads for each of the attorneys in
the public defender office. On average, each of the three senior attorneys handle 208.67 felonies
per year (or 39 percent more cases than allowed by national standards for felonies alonf), plus
22 civil commitment cases per year. One of the felony attorneys also handles 30 child proteclion cases per year, which by itself would be a significant portion of a workload. The county
misdemeanor attorney has 797 cases per year (99.25 percent more than the maximum national
standard of 400 misdemeanors allows).
The fifth attorney's caseload is even more egregious. He is aSSigned 1154 city misdemeanors. That case load alone is 188.5 percent abOl'e national standards. He then also handles
248 juvenile cases per ye,Ir. Eren if he \vere only aSSigned to Juvenile cases and nothing more,
he \vould still have a case load 24.8 percent above the acceptable maximum of 200 juwnile
cases per attorney per YGlr. Therefore, this Single attorney IS aSSigned to handle morf than four
full-time 3ttorneys' worth '-If work -- and a caseload that allows only one hour and ten mIIlutes
per client. The attorney estimated he is only able to spend one hour per case.
In addItion to their hfavy case loads, the public defellders are allowed to have private practice cases on 1he side. This conf1icts with the ABA Stanci:mis f'or Providing Defense Sane!:'s.
Standard 5-4.2 "Restrictions on private practice," whiell prondes "Defense orgalllzations should

I
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be staffed with full-time ;1llorneys. All such attorneys should be prohibited from engaging in the private pract ice
of law." According to one defender, the rule as established by the county commission allows a private practice
as lo ng as it docs not interfere with regular duties, and internal office policy is simply that attorneys should "keep
it reasonable." \\'hile NLADA was assured by some of the attorneys that their private caseloads are qui te mlll irn a.!" I and that they arc tak ing few er and fewer private cases, there is no policy within the county that compe ls
defenders to track and repo n their priva te caseload . As the office's full-rime attorneys already have overwhelmingly high workloads, the add ition of a single private case fundamentally interferes wi th the attorneys' 'regular
dUlies. "
The public defender office's fiv e at torneys are anempting to cover the number of cases that 11 attorneys
wou Id be reasonably expected to handle according to national norms ,62 and at the same time their wo rkload is
compounded by the lack of adequate support staff, particularly in the area of investigation. The Guidelines [or
Legal Defense Systems in the United Scates issued by the National Study Commission on Defense Services (sec
Gu idelines 2.6 , 3.4, 41) direct that "defender offices should employ investigators with criminal investigation
training and experience A minimum of one investigator should be employed for every 3 staff attorneys in an
office." As ano ther measure of the support staff presumed by national standards to be necessary for effective represe ntatio n , the Guidelil1 f's further prescribe prec ise numeric rati os of attorneys to cases: one full time investigator and one full time social servi ce caseworker for every 450 felony cases ; one full time investigator and one
full time social serv ice caseworke r for eve ry 600 Juven ile cases ; one full time investigator and one full time social sen'lce caseworke r fel l' eve ry 1,200 misdemeanor cases So the office's case load warrants the employment of
at le ast one full-time staff invesligator, and to accord with national standards they would have four full-Lime staff
lI1vestigato rs. instead, the public defender office has a $6,000 line item in its budget for investigation, which is
use d almost exclUSively on major felony cases. If any investigation is being conducted on behalf of the vast majority of the office's clients, it is done by the attorney himself and rarely, if ever, in misdemeanor cases.
The office's defenders are aware of the impact their workload has on their clients. One felony lawyer said "our
caseload is such we could miss something." He mentioned one case in which he had not believed his clients story
and lacked the investigative resources to check it out; fortunately the client carne up with documentation on his

Overview: Bonneville County
onnevill e County, Idaho's fourth most populous county (82,522), is home to
Idaho Falls, a major popUlation
center of eastern Idaho. The rest of the
county, however, is quite rural. The cOllnty
is centrally located in a major agricultural
region, producing much of the state's famous potato crop, As a result, particularly
in recent years, Bonneville County has experienced an uptick in migrant workers
coming into the area to work the fields.
Many are of Hispanic descent, but because
many migrant farm-workers are undocumented persons. the county's demographics may not re1leet this (87,7 percent white,
9.2 percent Hispanic/Latino). The pove rty
rate is 10.8 percent, and the median household income
is $51,260. The county 's high school graduation rate
•
=
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is 87 .8 percent.
The Bonneville County public defender office has
five attorneys, including the appointed chief public
defender. The felony caseload is divided among the
three more-senior attorneys, A fourth defender takes
all the county misdemeanors, and the fifth handles the
city misdemeanors and all juvenile cases, There is no
lack of courtroom talent among the public defenders. When they have time to devote to a client and
otherwise recognize an issue worth
pressing in a hearing, they put up a good
fight. But there is a seri ous lack of independence, caseload control s and
train ing. The county adm in istration's
desire to keep costs to an absolute minimum, and the court's compliance in
doing so, has effectively chilled the right to counsel in
BOllllevi lie County.
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He al so nOled a few cases that had been reversed on
appeal, as a res ull in his op inion of the office not being
sufficientl ya nenti ve [0 case law. One of the more ex perienced h wye rs Scll c! he is so li miled for lime th al he asks
clIent s to give him \\i itness lists and ha ve witnesses call
him. He said , "I cl on'L have ready funds available and [
don't ha\T a heck of a !ell of lime ." Another defender said
his ilwe sti gati un "depe nds on what I can do or the client
can do ," and occaslO nall y he can gel a judge to gnll1t investigation but he has "to show great nee d " When we
asked one of the misdemeanor defende rs what he would
do if he had ma rc time , he responded fl atly: "The bottom
1ine is I'd probab ly provide more effecti ve counsel I guara ntee that there arc thin gs I am missing because I just don 't
have th e time."
The Bonneville Cou nt y Judges we spoke wi th also re cogllized the puhll c defenders' cru shing wo rkload. As one
di strict Judge noted: "The public defender shows a lack of
preparalio n in ro utin e hearings - arraignments, probation
violati ons, and pre-trials I'm convi nced he doesn't even
s ee the client before the hearings, because he's silting in
my co urtroom ex plaining the process to the defendant and
trying to work out how they're going to plea - thin gs that
should have happened well in advance. Typically a gUilty
plea is what he's going to recommend , because th ats the
safest thing to do for your d iem when you don'l have time
to invesligate."
There are lhree distri ct judges in Bonneville County,
so one method the offi ce uses to help manage ilS case load
is to assign each of its three felony attorneys to all of the
c ases before a p::micular jud ge, ensuring that each attorne y wIll by-and-large remain in one courtroom and before
o n e Jud ge for their ent ire caseload. The practice of assigning attorneys to individual judges has uninlended consequences, creatin g the potential for undu e Judicial
interference. \Vhere public defende rs practice in front of
the same jud ge day in and day out, th ey risk a heighlened
d es ire to keep the jud ge happy by kee ping the dockets
m ov ing and tend to "foclIs on the preferences and work
patterns of the panicub r Judge to whom s/he IS aSSigned
and \Vilh whom s/he works eve ry day,"63 rather th an se n'in g the rep resenlation needs of th e cl ielll by zealously advocating on her behalf.
Desp ite the chlff dd cndcrs st Jteci intellt tu make casc loads as equal as possiblt , tlte ass ignme nts of \\iork lO at to r ne ys arc nOl ba lanced The , hid defciICkr see med
U n a\V ,llT of ll ational casc l,):lc! st:ll1dctrds or orstallClarch n.' -
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he bulk ofthe magistrate court's docket ill many
counties involves Driving Without Privil eges
(DWP) offenses, usually because a person's driver's license has been suspended, DWP carries a
mandatory minimum of two days injail. As one prosecutor in Nez Perce County explained it, the goal "is to
get their driver'S license reinstated." And if the defendant is able to get his license reinstated, the prosecutor
will reduce or dismiss the charges. Driving With Invalid License, for example, does not have a mandatory
jail sentence and carries a $100 fine plus $75,50 in
cOllrt costs, which the defendant can repay in monthly
installments over a six-month period. Or the prosecutor might offer to settle the case as a Failure to Purchase, a charge that comes with a $50 fine.
Prosecutors will likely di smiss outright more DWP
cases than they pursue, The elected prosecutor ill Bonneville County estimated they are settling about onethird of the cases on the calendar by the time of the
pre-trial conference.
Most people are originally charged for Driving
Without Privileges because they have numerous unpaid tickets, often from several jurisdictions, So, most
cases are continued over and over again while the defendant saves up money, and then goes from one jurisdiction to another paying off and resolving their
tickets in the magistrate courts. But a DWP charge can
only be resolved, even by reducing the charge and providing a six-month payment plan for fines and costs,
once all of the defendant's outstanding out-of-county
matters are resolved and the driver's license is reinstated, Therefore, the prosecuting attorney serves as a
collection agent.
Even though the maj ority of DWP cases are di smissed or settled at a reduced charge, the original
charge carries a mandatory jail sentence, Thus the right
to counsel attaches and each individual must be
granted an attorney. Consider that in Bonneville
County there are an average of over 7,500 misdemeanor case fi Iings each year, and according to the
court administrator there were 835 first-01fense-DWP
cases as of December 2008, This means for at lea,)t one
Idaho county, DWP constitutes more than 10 percent
of the misdemeanor caseload. Counties and trial courts
could save considerable resources by diverting this
type of case out of the criminal courts or finding alternatives to existing practices.
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bting to lIlveStlgatlClll Jnd has not asked budgeting authonties for additional stalf to allow him to meet those standards. In addition. because he does not have a handle on the workload trends in the county, the chief defender
is not able to articulate lC1the budgeting authority the reasons why they should provide additional resources. In
the five plus months that he had been on the job at the time of our evaluation, he had not shown himself tel be
a Significant player in developing system improvements or in responding to changes in the court practices. and
he did not see 1115 role as one of seeking change. Even though the chief emphasized that he felt adequately supported by the county - "If I had a need, they'd address it" - it is clear that no one in Bonneville County is causing indigent defense' sen'ices to rise on the commission's list of priorities. As one of the deputy public defenders
put it: "'vVe're the forgcHten step-children." Indeed, our study of the caseloaels and workloads of the public elefender office attorneys demonstrates that the public defender office lacks the resources to provide an adequate
defense for each and ewry client they are assigned to represent.
All cases for which the public defender office has a conflict go to conflict counsel. Yet there is no written conflict policy in Bonneville County, and each public defender staff attorney makes his own decision about whether
a case assigned to him presents a conflict. One attorney told us he had identified about six or eight conflicts in
the two-and-a-half months he had been with the office, and on a couple he had consulted the chief defender.
The attorney said his method of determining whether there is a conflict was to check on whether the office has
represented a victim in a case, and he does this himself by using the office's computer software if an assistant is
not available to do it for him(A
When a conflict is Identified. the public defender office withdraws from the case and the lead conflict defender is appoll1ted A fonner prosecutor \vith eight years of experience, the lead conflict counsel w()rks under
contract \\'ith the county commission for a flat annual fee. The contract requires the lead conflict attorney, for a
flat rate of $102,000 per year, to represent all conmct cases "regardless of their number. "65 He also is required to
handle all appellate cases other than on felony matters. This poses a theoretical disincentive for the conflict attarney to advise a client to pursue ~m appeal, because every appeal creates more work for the laVv'Yer without any
increase in pay. And in bct he bad not had a single appeal during the first six months of the contract.
In order to fulfill his llbligation to represent "all connict clients," the lead conflict attorney subcontracts with
two other lawyers.66 One reason he gave for hiring additional attorneys and dividing the work among the three
of them was that he did not want to lose the rest of his private practice and be totally finanCially dependent on
the appointed defense work
As is the nature of fbt-fee contracts, the workload of the conflict attorneys is not controlled to permIt effective advocacy for each client they are appOinted to represent.">: The lead conflict attorney reported that he received
16 felony and 38 juvenile/child protection cases in the first five and a half months of the contract. Under national standards, this number of felonies is about 23 percent of a full-time workload and this number of JUvenile cases constitutes 40 percent of a workload, meaning that his conflicts work requires about 60 percent of a
full-time defender. Yet by his own estimate, he spends only about 40 percent of his time on appointed conflict
cases and spends 60 percent of his total time working on behalf of his private civil clients. Nonetheless, he believes that, by scheduling his time efficiently and putting a number of cases on a single court calendar day, he is
able to manage the vvorkload. He indicated that he is able to meet with most of his clients before court. He relics on clients to help with investigation, though he will go to the scene of the incident and will meet in people's
homes. He knO\vs many of the police officers and "which ones I can trust." Still, the lead conflict counsel notes
the weakness of the agreement with county is that there IS no way to expand llr contract depending on the number of cases. As he explamed to us, the commissioners wanted to have a set amount in the budget.
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Canyon County
ike Nez Peke' .C.~l)un.t\: c.=,myon Cllll1l\ nnll1lZlIl1.S a nal-fce.multI-rear contract ;'Vilh. a private lay\' firm to
pl\l\'ide t'Jr puhlic deknse services. heim 1981) until 1997, Canyon County contracted with \',lll Bishop,
a local altonW\', fur lIlcl1gent defense and some Llvil representation services, In 1995, the bw finn of Klaus
Wiehe and Scott Fouser bid on the contract, but it)5t tu Bishop However, in lvtay 1997, V'/iebe and Fouser were
the suc.ct'ssfui biddt'rs, and their law firm retallled the contract to provIde public defender sen'ices for CanY()J1
COUl1LY fmm 199~' until 2llL)9 when the county terminated the contract
side bar. next
There IS no in
dependent board to shield the public defense lawfirrn from undue political or Judicial interference or fmm COSlsa\'ing efforts by cuunty administrators,
At the time of emr visit, the three-year contr,lct between the county and \Viebe &: Fouser was effectIve through
September 2008, and the county paid the firm a flat annual rate of $1 ,496,9'50 h1 From this flat annual rate,
Wiebe &: Fuuser hire whaten:r number of staff attorneys they deem appropriate and determine their salaries, A1s\)
from [his flat annual rate, Wiebe &: Fouser subcontract with whatever number of attorneys they deem appropriate
to handle all conflict cases. Finally, costs of ordinary investigative expenses are paid out of this nat annual rate
Scott Fouser oversees the money management and business requirements u[ the firm, The office maintainc;
Its prIvate firm business and it public defender contract. Employees recei\'(' pay
accounts
drawn ,'n each these tW~j separate aCCll1.mts. From tlw public defender COl1lract account in fY2()07, the linn
paid out
.33l1. )\1 in tot~d salary The office also LliTers its employees health and dentalll1surance.
The CUlllL1ct authL)rized a maximum of $65,000 per year (in addition to the flat annual rate) to cover the fIrms
"extraordinary expenses." These include psychiatric evaluations, expen witness fees, travel, lab, forensic work
and investigation "in extraordinary circumstances such as cases invoh'ing complex or unique issues of fact and
law, capital cases (not attorney fees), and other cases uniquely distinguishable on the fact and law from regularly
encountered criminal cases" Furthern1ore, these extraordinary expenses must also be approved by the court,
and, if the
,\JOO allO\\';lllCe is exceeded, the county will on Iv pay those costs above that amount that are ap ..
proved by the court. Therefore, regardless of the actual expense incurred, the firm is dependent upun the favor
of the court to recei\'e payment for such "extraordinary expenses."
Part of the nature elf flat-fee contracts is that the defenders are expected to handle every case they are assigned,
with 110 lImit to theIr anllLlal workload, The firm's contract with Canyon County requires that It accept all cases
coming to It from the court system. The contract reqUired representation services in criminal matters, including misdemeanors, feluny charges (including homicide), and juvenile delinquency The law firm also provideJ
publIc representation: on behalf of children in Child Protection Act cases; in Child Protection Act cases on behalf of a parent whose child is involved in the case; mental competency hearings; guardianship and conservator
cases; probatIon \'iolations; civil contempt;b~ appeals from magistrate coun to district court and from district
court te) the court of appeals and the Idaho Supreme Court; civil representation of inmates located in the county
detention centers related to legality of confinement or legality of conditions of confinemcnL as reqUired by go\'ernmg law; and criminal extradition cases,
each capital case, the firm is required to provide two attorneys qualified hy the Idaho Supreme Court tl'
senT as lead cou11scl
Cd-cOU11ScI. i The office has three qualified death penalty attorneys At the time of our
SIle viSH, the ,lffice had t\\O capital cases on which r:ouser serwd as lead atlClnlcy A second chair was also assigncd tt.) t
GlSfS, and nmigation specialists and investigators were hired under contract. As a practIcal re31
It lIas be\'ll some time since a death case in Canyon County has actually gone to tnal i\lost death-eliglb!t:
cases
been negotIated and pled out.
EXLept for first degree murder, felony cases are aSSigned on a rotating baSIS to each uf the lawllrms att()rneys
, the aU\)r!lCY attends the felony :lrraignment, pretrial conference, pica/trIal and sentencing All
It'
:lttnnh'\'" \If'
)ke with stated that they Iitigatc WIth frequ<.'nc\' 111 thiS dfilE' nne allOrIlt'\' told u"
(hcl tlnt\' I'm t
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Overview: Canyon County
daho 's second largest county, Canyon County
sits just west of Ada County. While
Nampa (pop. 51 ,867 as of the 2000
U.S. Census) holds the majority of the
county's 131,441 people, Caldwell is the
county seat. Both are considered part of
the larger Boise metropolitan area. But
that is not to imply that Canyon County is
merely an extension of Ada. Rather,
Nampa is among the fastest growing
cities in the state. As of 2007, its population was estimated to ha ve reached
79,249, passing both Idaho Falls and
Pocatello in size.
From 1997 to 2009, indigent defense
services for Canyon County were handled
under fht-fee contract by the private law

I

.
firm of Wiebe & Fouser, PA.
At the time of our visit, the finn employed 15 attomeys, eight suppOtt staff and took all public counsel cases that corne into the court system. Lawyers in
the fim1 are assigned cases for their level of proficiency and experience off an assignment wheel.
Newer, younger attorneys start with juvenile, child
protection cases and misdemeanor cases (office
interviews, pre-trials, and trials), moving up to
lower leve l felonies and then more serious felony cases. The finn must
also self-identify conflict of interest
cases and pay for conflict and overflmv attorneys out of its flat rate with
the county. There are no workload
controls for attorneys working within
or under subcontract with the firm .
I

The Right to Counsel's Continuing Devolution in Canyon County

"

fter the NLADA site visit, the move to place cost submit letters of interest and resumes to the county, rather
concerns above constitutional due process has con- than openly looking to "find the bottom" of adequate
tinued in Canyon County. In April 2009,
services. The new request, however, exthe county administration gave the Wiebe
pressly stated the commissioners "may
Breaking
News!
& Fouser contract public defender lawwish to consider much of the information
firm 90 days notice that it would termi- Contract defenders sought in the RFP." (Resolution No. 09nate the public defense contract due to
078.)
suit against
budget constraints. At first, the request file
Remaining resolved to terminate the
for proposals put out by the county (pur- Cam'on
contract
with Wiebe & Fouser, presumCount\', and
,
suant to Resolution No. 09-049) sugably due to fiscal concerns, the county
the state of Idaho.
gested the lowest bidder would win.
commission on June 29 awarded the new
Wiebe and Fouser in-tum filed a law
contract to Mark Mimura, effective Oct.
suit against Canyon County and the state of Idaho to stop 1, 2009. b The county and Wiebe & Fouser settled the
the county from terminating its defender contract, charg- pending lawsuit in mid-September, with both sides agreeing, among other things:
ing to walk away.c
The state does nothing to ensure that any particuThis on-going devolution of due process in favor of
lar county has either suflicient funding or adequate
cost containment is a common theme throughout Idaho.
policies, programs, guidelines and other essential
resources in place to guarantee its indigent defendants are provided effective assistance of counsel
as mandated by the United States and Idaho Cona Full text and information about the complaint are available
stitutions:
via the Idaho Press- Tribune:
Facing growing concern over the flat-fee bidding http://v.'WW.idahopress .corn Inewsl?i d=228 89 .
process, the Canyon County administrators quickly ter- b http://www.idahopress.com /?2009-08-04-Judge-Canvonminated the earlier request for proposals for defender county-without-puhlic-defender
services. The county instead requested that firms inter- c http ://www.idahopress.com/ncws!?2009-09-16-Finn-sd1ksested in obtaining the new contract for defender services county-lawsuit

A
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tu
thell' Clwn lll\Tstigatiuns. but, If an investigatur is needed for a "major" case, the request 15 submItted tu ,1Ilf the ftrm's partners for ,lppnl\·al. Since an irwestigat"r cumes out of the publtc defender budget,
]tbuIIt'c] Expens arc llseci, but nnt that often, as they klw ttl bt' approwd by either fouser or Vv'iebe.
'It mu:ot
fltt' ,lffilt' Itandlt's ,1ppeal cases It helic\'cs IIJ\c sigl1lficant subsLlntt\·c case issues, sending less substant in:>
tel thc kLtllt) State Appellate Public Defender. One tile fmns senior staff attorneys dl)eS many of these
pust-connction lascs if thn dt! nelt inVlllvc ineffcctin' assistance of counsel claims against
appeals He
st:dT JttO[J1cys. p,)st-(\'I1\'iUlt n cases ill\olving ineITeltive assistance of counsel claims against
currelll \)[
stall atllrtlt:'\ ;Hl~ Jssif1,ncd t,,) confilLl
The
6;[ F,JUscr law firm employed I) attl))'lleys and eIght support staff, who together represented all
appoillted cases. other than conf1ict cases.'~ rl'user and \\'iebe each carry a small number of the most serious
and
klcmy l'ases in the office. Wiebe aisn supenises the trailling of new attorneys, monitors courtroom
perform~mce
staff alt orneys, and mentors all staff ,It tarneys on their (ase issues and presentation. Fouser is primarily respollSible for the administrative and fiscal management of the office.
Although the office has an ABACUS case management system, the office manager had to count the cases by
hand to prOVIde us with a hand-written list of their attorneys' FY06 and FYO: caseloads.~3 During 2006 - 2007,
Lhe offices ft' kmy-onl), attorneys handled an average of 22 3 felony cases per year - 48.9 percent abO\>e (or 148.9
percellI \,D tilt'
lutlon,llimllt (If 15\) fcl.,ll1v cases per ,lllorney [It'[ vear'; Attorneys handlmg mixed r1l isdemeanur/1u\cl1t1eICPA caselo,tds \\('rc in brclliI of their ethicallimlls ttl an even greater extent The magistrali:
coun
IS the largest Lw the OffIll' Uver the same
pt~nu(L \\c calculate that ealh attorney an:raged 954 IllIXcJ
uses per year. E\l:l1 If \\e assume that all (If these cases were misdemeanors
Juvemle delll1quency ami Child Protection Act cases are more complex and require greater time and attention
these attorneys were still carrying a workload more thall 138.5 percent above (or 238.5 percent 00 the standard
maximum.
Nlcither the law firm nor the county has adopted any speCific caSek)~ld standards. If an attorney belie\'Cs they
have too mJny cases, getting relief is entirely dependent upun the individual attorney's Willingness to bring such
issues to the attentIon of Klaus \\'iehe or Scott Fouser. \\'hen notified by one of their attorneys, the partners havc
intervened to proVide some assignment relief But they do not actively mOl1ltor the public defender workload of
their stall
The county llJIltraCl allows Wiehe & Fouser attorneys to have a private practice in addition to thE'ir public
defender caseload. This is a maJur factor for the fim1 in attracting and retaining attorneys because, even though
their s"llaries are not as high as the Canyon County prosecutors or the defenders in ncighboring Ada County, they
may ll1Lrease their incomes through representing prl\'ate clients. The office does not limit the number of private
cases an attorney may handle, but its policy is that those cases cannot interfere with public defender assignments
Attorneys, mostly the more senior felony attorneys, may handle retained criminal cases in Canyon County
as well as other counties, and it is possible for a former public defender client with a new or returning case to
hire his previous public defender as retained counsel. One lO-year veteran attorney we spoke with told us he
currently carried approximately 20 private criminal case clients with cases in Boise, Nampa and Caldwell He
had live, ,r SIX personal injun' cases. There is a sE'rious danger thm the Wiebe 6;[ FOllser attorneys ethical
responsIbilIties to then chents gi\'e way to the ecom,mic requirrments the bw nrm has undertaken.
Fe'r \\'nfillt ,l[ ll1terest r('presentation, t\1e firm subcontracts with two connict attorneys. the selection
V.illllh must be appI\)\ed bv the administrative Judge
rhe fim1 has to pay fe))' these conOiet attorneys (lut of llS
Oat
If addIl1cll1al c(mOlet counsel beyond these two attorneys is required, the cuunty pays [or theIr serVICes
at ;{ rate "f $5\1
ltc)Uc but [ollo",.ing an itemized ft-e approval by the adIlllmstrative Judge.
a chent S C1Sl' cm be transferred to J Cl'flfiict attorney, the CUnflICll1lUst be approved by one of the fIrm's
t\\70 partners. Because pavment to conflIct counsel is made by the law finn out of its annual fee, there IS a
l1l
Jlll flli~l!I\I;d c1islihCI1l1\',' (,.'r tlte fIr111 to a,curatek Identify ll)Id"'~1 ,as,>. ThIS, (It u)urse, creates a
ti,l! coniild ,I Im\'rC~1
II lhe' flfln and IlS (IWIlI,S One att\lrt1Ci t"leI LIS ;lh\lut J c;illUIICIll where, while
1
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was rep resenti ng his client, a \v itness called by the state to testify against his client was arrested duri ng the hearing for refUSing to testify. The same attorney was then appointed to represent the non-cooperative witness - whtJ
of course fud a ci ireLl (,mOict with the original client. When the alLorncy asked for app roval of co nOicl \vithclra'vvaL it \\3S denied by the offic e. Th e defender in this case comm ented th at this was a conce rn. "Conf1ict " is
wh a t tht' part ners say it is, and it has an economic overlay

Ada County
a Count y, lclaho's mos t pop ul ous county, has a full -time staffed public defender office . The count y commi ssioners directly appoint the chief public defender and have power over the offi ce's fund ing anc! reources.
The stability of th e Ad a County Public Defender's Office is directly att ri butable to th e stewardship of the
chief defen der and to a highl y experienced senior staff. Alan Trimm ing, the head of the publi c defender office,
had at tbe time of our VI sit been in his position for over 23 years. He lists as the strengths of the office the overall q uali ty of the pnctice, the dedication of the staff, and the ex perience of the most senior people, with five of
the m haV ing betwec n 15 and 28 yea rs in the offi ce. We we re imprcssed with the commitment of the senior stan
and also th e respect accorded to the chief defender by others in the Justice system . The count y commissioners
told us they acimiw the chief, wi ll) has c1ewloped loyalty among hi s starf and kee ps the commissioners in fo rmed
of issues. The defende r offi ce slarf described Trimming as available, with an open door, meetin g with th e fe lony
team leaders four to five times a year and silting down with lawye rs as needed.
The office's ability to sustain its current leve l of effective ness and rappon with the co unty commission in future years, however, is a major concern . Because of Trimming's sustained leadership , the defender offi ce has
considerable independen ce in operation Bu t the selec ti on process for the chief de fender is particularly problematic The selection panel, according to state statute, includes the county commissioners, the administrau \'e
distric t Jud ge, and three special masters from the private baL The position is "at \vill" and therefore subject to
undue political and judicial interference , What functional independence Trimming has established over the
years wi ll have to be recreated from scratch by whomeve r succeeds him.

1\:

Overview: Ada County
-

.

'"

da County is home to Boise, the
state capital of Idah o, With approximately 400,000 peop Ie,
Ada County has the state's largest populace, though it is relatively small in terms
of land area (1,054 sq, III iles), It is th e
most urban of Idaho's co unties, but at the
same time has a low poveny rate (7, 9 percent) . The med iall household income is
$5 5, 12 1, and a 90.8 hi gh school graduation rate,
The Ada Coun ty public defender office is th e state's larges t trial-l eve l defender age ncy, The office divides its
attorney staff into unit s based 01 1 expe rience and case type . In the fel ony' ullit, for example,

A
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18 lawyers are divided into four trial teams and a fifth
preliminary hearing team, The office also has a separate juvenile unit, located in separate facilities away
from the main downtown office, with a supervising
attorney, two full-time juveni Ie defenders, and a third
attorney who splits time between juvenile delinquency and misdemeanor CO Uli case loads,
Because of the veteran makeup of the
attorney staff - some senior attorneys
have been with the otlice for over 20
years - there are a lot of posi ti ve aspects to build otf of in Ada County.
Still, without independence from th e
county commission , the chief public
defender is pretty much stu ck with the
CLIn'ent reso urces he has ava ilable.
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Desplle Trimmings kadership, the wClrkl\)ad of Ada County public defenders exceeds nation~11 standards. In
August 21)07, the office had nine p,'nding first-degree murder trinls. in one of which the prosecutor had (lIlthe lI11ent tu seek the death penally. Tnmming \\ould Itke tl) ha\'c a capItal unit in the office. He lkthe number lif murder cases ,15 "llnprc:c:eclemed.· km'll1g him unahle to pro\'ide caseload rcllff to attorneys
on (apllal CJS,'S until the\' appr()ach tnal. He then provides some "decompression" time after the trial. \\'l1ile
is fortunate to hene an extreme I)' experienced staff seni(lr felony attorneys, it simply lacks the resources
the
to "ensure that the worklo3d of att,)rneys rcpresentlllg c1dcmLmts III death penalty cases IS rn~lintd!l1ed at <l
I
tlWl enahles coullsel te) pru\'lde clLh ,Iient with high quallt\ legal representation.
The commentary to the ABA Dealh Pellalty c;uicJclillC 6.1 ll<)tes: "In tenns of actual numbers of hours invested
in the defense of capital cases, recent studies indicate that se\eral thousand hours arc typically required to pro\'ide appropriate representation For example, an in-deptll examination of federal capital trials from 1
to
1997 c,)l'.ducted on behalf of the Judicial Conference 'If the United States found that the total attorney hours per
repn.'St'lltJll()ll III capital cases that actually proceeded to trial averaged 1,889."
III some Jurisdictions. it is well settled that defense attorneys may only work on one trial-level capital case at
one ome. In Washington State for example, by court ruk "[bloth counsel at trial must have five
expenenee ill the practice of cnminal law, be familiar with and experienced in the utilization of
witnesses and
. ~md lh)t be presently ser\'lng as dppoIlltcd counsel ill ,1I1l11her aCtlw tri::11 level death penalty case" [n
KIng C)Ul1t\ \ ~eattlcl, \\'aShll1gtClll, under the Cl))1tract between the public defender office and the (\W III i', It
thert: Jrc
Clpltal cases thcn the
would lu\'C 6"t attumeys \v\)rking 011 thOSt: cases.
Funhennore, the :\da County defenders lack adequate support staff and resources fur Clpital representalloll
for
, the defenders do not hJve in-house mitigation experts. l\1itigation speciJlists and expert witnesses
are available, but they generally are not used before the prosecutor makes the death penalty request decision. The
does not have anyone in-house who is aI'ailable to screen clients for the presence of mental or psycho log,Jr impanments. The im-estigation staff is not trained in mitlg(ltion work, and they are not always
immediate>ly aSSIgned to murder cases. And the office l(lcks paralegals and soci31 workers. As one experIellced
defender saId ·the lavvycrs have to do e\'(:,rything."
Because the Ada County public defender office is unable to sufficiently limit the workload of its homicide attorneys, many public defenders acknowledged being worn out and having to cut corners ill their other felony
cases. ;\ \'eteun dIstrict court Judge commented that, \\'hile the public defenders handling serious felol1lfs and
murder cases were "among the hest defense Lnvyers in the state," the defenders could use more funding to hire
ml)n' peupk. Another Judge complimented the attorneys' work. as she had had two death penalty trials with the
ofhce. both resulting in non-death verdicts. But, between the Imv In'el of pay the attorneys recei\t' and
the workload imposed upon them, the low morale is cause [or major concern.
At some point they are "not going to get people stupid enough to do this job," one attorney told us. They
"grind you up, spit you out" At the time of our \'isit, this attorney was carrying three murder cases, which "is
ridiculous" He was also supervising two felony attorneys. Describing the triage he faces in allocating time to ,I
probatlun vlulation case in the midst of robbery cases. he said "yuu're cutting corners all the time.' Ancther attome\, Ol1ce had an exhJllsting eight-week-Iong capital trial. Hts client received a lIfe without parole verdIct 011
a Saturday night and the attorney had yet another felony trial the \fr\, next week "It's lc1ugh tll ha\'e J case/oad
and a capItal case elt the same tilllt'." This atwrney handles 2(10 felowes per year Another defender s~lld hIS active Iclull\ caseic)aJ is "Se) tlme demanding" that it is difficult tl) du capnal work.
Whlle the ufflCe IS ()\'('l'-extended handling its murder cast'load, there IS a lwtable Hllpact on the uflILes
ubr felun) pract ICC. The feluny case load for the offIce has increased dUrIng the past 25
from 8Ulln 1
1
I . Tim melucles
to 2,12-+ 111 FN!', lL) 2 I l[l2l 0S It dipped to 2,711 in 20116. hut reached about 2,750m
cast's at tIll' prehminarr hearing stage, indictments. and probatlun \'ll)latiollS. AI'XHll 15 percent (If felpm c,I';CS
re'.\.llt 111 l1lIsJcIll\'Jll\,r ~cttl(,lllCl1tS atlhe I,!'CI 11l1l nary stagt'o amI a
l'CflCfl
clf theiSt: lhal
g"!IC up til
distrl\l (,lurt Irom thc [,reilmill:tn'
re~ult III misdcl11C1lh'F
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As of August 2007 . there were 12 felony attorneys (all men), ha nd ling about 200 ope n cases each - at th at
mo m ent. The ofri ce rece ived 238 fdony cases in the single month of July 2007. That projects to approXim ately
2,856 cases per year, or 95 2 per laviyer. 78 To put that in perspective, consider in a given year there are 2,080
wo rk ing hours T9 That permits a lawyer to spend an average of only 2.18 hours on each case , no ma tter how se·
n ous ,
O ne attorney, who has more than tell years of experience, had 45 ac tive open trial cases an d 20 probat ion
cases . He said , yes, "it's a lIttle too much." When we asked what gets sacrificed , he said "Di rect client conce rns."
He is also unable to fil e motions on enough of his cases; he fil es "when I have a handle on someth ing."
Some of th e publi c defenders are resigned to not being able to spend time with or ge t to know their client,
and to sac rificing direct client conce rns. One attorney who tries about fi ve trials a year told us "The days are
gone when I coul d go to jail an d get to kn ow the client. " It is an indication that the attorneys have acce pted over·
whelming case loads and the consequences of being over-extended, This is at odds with chent·ce ntered repre·
sent ation and can un dercut effective assista nce of counseL S,)
O ne veteran Judge said th e lawyers "get swamped" and they needmore fund ing. They arc "rca ll y stretched '
They do "not have as mu ch dep th if someo ne gets sick." She said the court used to have comp laints .1bout the
defenders not seell1g cliellts, but that is le ss true now The Judge fee ls that if the lawye rs ask for a COl1linU:lll ce.
they need one. The lawye rs do not try a lot of cases , but are Willi ng to go to tri al, she sa ici.
Based on our con versations while \'isiting his offi ce, the chief defender made some Significan t changes ·sl B\'
Jan ua ry 2008 , Trimmin g repon ed by enu i! he had established a th ree·attorney murder·only case Wi lL " Ha \,ing m oved six attorncys from the misdemeanor d iv ision to the felony division.s) the offi ce then had a tel tal of 18
fel ony l;l\vyers (four of whom were wom en), divided into four trial teams and one magistrate coun preillninary
hearin g team . l.ead1l1 g each of the trIa l tcams is a sen ior tr ial "m'yer By December 2007. TrI mm ing rep\lrted
th e ave rage fel ollYcase ic/ ad for triall eJ1l1 mc mbers Iud d rop ped tn ;lholl[ l 8S per attorn cy ~ a hO lit 20 pcrcc lil () [
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